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EQUAL OPPORTUNITY  IN HOUSING

T H U R SD A Y , SE PTE M B E R  19,  19 74

H ouse  of  R epr e se n t a t iv e s ,
C iv il  R ig h t s  and  C o n s t it u t io n a l  R ig h t s  S u b c o m m it t e e  

V of t h e  C o m m it t e e  on  t h e  J u d ic ia r t ,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:05 a.m., in room 
2237, Rayburn House Office Building, the Honorable Don Edwards 
[chairman of the subcommittee] presiding.

Prese nt: Representatives Edwards , Sarbanes. Drinan, Wiggins, and 
McClory.

Also present: Alan A. Parker,  counsel : L inda Chavez, staff analyst ; 
and Kenneth X. Klee, associate counsel.

Mr. E dw ar ds . The subcommittee will come to order.
The Civil Rights and Constitu tional Rights  Subcommittee of the 

House Committee on the Judicia ry meets this  morning to hear test i
mony on the Federal Government’s role in achieving equal oppor
tuni ty in housing.

Nearly 3 years ago this  subcommittee began hearings on the subject 
of equal opportunity in housing. We turn  to this topic once again 
because of the complexity o f the issue and the enormity of the  prob
lem. For nearly a century our cities have attracted  great masses of 
people, both white and black into their  hub. Like some gigantic cen
trifu gal force, our cities have drawn thei r populat ions into an in
creasingly dense core, and this core has, since the end of World War 
II , become more and more comprised of black and other minority  
persons.

Blacks came north seeking greater economic opportuni ty in bur 
geoning indus trial centers. Today they are trapped in abandoned 
innercities from which both indust ry and the more affluent white

< population have fled.
Since its inception, this subcommittee has attempted to see to it 

tha t the Federal Government insure equality of opportuni ty in edu
cation, employment, and housing. While progress in equal employ- 
ment and educational opportuni ty have not been as rapid as we might 
have hoped, it has, nonetheless, been marked in comparison to the 
progress made in the area of equal opp ortun ity in housing. Decades of 
discrimination in housing cannot l>e eradicated without the most 
stringent Federal enforcement effort. Unfortunately, that  effort has 
not been forthcoming in the  6 years since passage of the Fa ir Housing 
Act.

We have with us today Mr. John A. Buggs. Staff Director of the 
United States Commission on Civil Rights. Mr. Buggs. who has ap-
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peared before this subcommittee on many previous occasions, will 
present to us this morning the Commission's most recent study of 
discrimination in housing called Equal Opportunity in Suburbia. The 
subcommittee thus begins its second series of hearings on equal hous
ing opportunity. In the months ahead we look forward to hearing 
testimony from the Department of Housing and Urban Development, 
the Department of Justice and other Government and non-Govern- 
ment witnesses.

Mr. Wiggins?
Mr. Wiggins. Thank you. Mr. Chairman. I just wish to welcome 

my friend,  Mr. Buggs. but I do not have any preliminary statement.
Mr. Edwards. Mr. McClory?
Mr. McClory. Thank you, Mr. Chairman. I noticed that in last 

Sunday’s Chicago Tribune they published informat ion regarding the 
gradua l movement of minority groups to the suburban areas sur
rounding Chicago, including three of the counties in which my con
gressional dis trict is located. And while there is a very small percent
age increase, it is continuing, and I am very proud of the manner 
in which minorities have located in the city of Waukeghan particu
larly, where they have not all located in one specific area of the com
munity, but have spread around in various parts  of the community, 
which I think  is an ideal and a preferable manner for this integration 
or this movement to occur. And so I point to that  community with 
part icular pride because we have accommodated a great many blacks, 
Spanish speaking, and o thers into the area, and while groups  tend to 
prefer to locate in neighborhoods where there are persons of common 
ancestry or common interests gathered, st ill the community has opened 
its doors to a rather general location of persons of minority groups 
in it throughout the community. And I think  that is a desirable and 
a preferable  wav for this to occur.

So, while I am interested in this hearing, and T know we will see 
that there has not been a great deal of progress, still T do want to take 
note of the fact that  there is some progress, particular ly in this area 
of the country.

Thank you. Mr. Chairman.
Mr. Edwards. Thank you, Mr. McClory.
Mr. Buggs, we are delighted to have you here today. We thank you 

for coming to us with your testimony, and we commend you and your 
splendid organization for the great contribution  you are making to a 
difficult s ituation in American life, and one that we are all dedicated 
to improving.

T unders tand that you have a statement but that you are prepared 
to summarize the statement. Ts that correct ?

TESTIMONY OF JOHN A. BUGGS. STAFF DIRECTOR. U.S. CIVIL
RIGHTS COMMISSION; ACCOMPANIED BY LAWRENCE B. GLICK.
ACTING GENERAL COUNSEL, AND ELEANOR CLAGETT, HOUSING
SPECIALIST

Mr. Buggs. Yes, Mr. Chairman.
Mr. Edwards. Would you introduce the people with you and 

proceed.
Mr. Buggs. Thank you. sir.
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Mr. Edwards. And incidentally, without objection the entire state
ment will be made a part  of the record.

[The prepared statement of John  A. Buggs follows:]

Statement of J ohn A. Buggs, Staff D irector, U.S. Commission 
on Civil Rights

As you are  no doubt awa re, it has  been the long standing tradit ion  of this  
Commission to move beyond rhe tor ic and address  issues on t he basis  of sy stematic 
resea rch. The Equal Opportunity  in Suburb ia repo rt relea sed some 5 or 6 months  
ago has  involved one of the longest processes of fac t gathe ring and analysi s I 
think in the history of the Commission. The repor t, issued  in July of this  year, 
presents  in overview fashion the  complexity  of the  problem, and  makes  several 
specific recommendations th at  we hope will have a system ic impact . Commission 
hearings were held in St. Louis, Baltimore  and Washington, D.C. More tha n 175 
witnesses contributed over 1,300 pages of tes timony plus an add itional  1,500 pages 
of e xhib its and documenta tion to the record estab lished f or thi s repor t. You have 
copies of those here before you. The witnesses were privat e citizens, organiza 
tional representa tives , government adm inis trators , and cabinet officers. They were 
tenant s and landlords , corporate officers and  employees. In addit ion, several of 
our Sta te Advisory Committees to the Commission on Civil Rights, did follow up 
work and conducted on their  own init iative stud ies in the field of housing which 
tend to confirm many of ou r findings in housing in the report under consideration 
here.

We all know the process of obta ining  and moving into a home is a complex 
one and there are  many instanc es in connection with  the stud ies that  are  made 
of indiv idua ls who gave testimony of the  unfor tun ate  experiences they had.

“I t causes the departu re of middle-class techn ical and professiona l families, 
mostly white  but black as well, who follow the ir jobs. The Distr ict  is then left  
more and more to the poor, who are  predominantly  black.

“This  causes the dep arture  o f th e p rivate  ind ust ries  and businesses that  service 
the Federal  agencies and  the ir suburban  employees. . . .

“This  causes the process  of flight to the  suburbs to feed upon itself, and accel
era te like an avalanche. Ind ividuals  who don 't need to move do so to escape 
blacks, or rising taxes , or declin ing schools, or det eriora ting neighborhoods.”

And he points ou t: “. . . those to whom the city is lef t . . . demand more in 
services—education, welfare, training, hea lth faci lities , and  so for th—and  are  
less able to  afford them than  those who leave.”

This  analysis  applies not only to the Dist rict , altho ugh it is probably accentu
ate d here, but it applies also to other places around  the  count ry. Census Bureau  
da ta show that  on a percenta ge basis, the tren d toward black cen tral  cities is 
proceed ing rapidly .

It  seems clear  from the record gathered  for this  repo rt, the problem has  two 
lev els : the first is the va ria nt  forms of disc riminatio n which prevent minorities 
from obtaining a fa ir sha re of the  exis ting housing market. The second is more 
subtle. It  too involves discr imination , but it is mixed with  tradit ion al economic 
forces which place housing beyond the  financia l reach  of low and moderate in
come persons , thus effectively limi ting the subu rban  marke t to the more affluent, 
predominantly  white segment of  the population.

Congress, in the Housing and Urban Development Act of 1968, made a  determ i
nat ion that  26 million housing uni ts were needed in a ten yea r perio d; 6 million 
of these  were to meet the needs of low and moderate  income families . We have  
in no wise reached that  goal. While production of such units  was fair ly well on 
tar ge t through 1972 for middle income families, the goals for  low and moderate  
income families were never achieved.

With the  J anua ry  1973 mo ratorium on the  financing of all federally  subsidized 
housing except Section 23 lease d housing, the production of subsidized housing 
dropped to jus t over 200,000 uni ts (according to sta tis tic s in HUD Tren ds 
March 1974). In the cu rre nt year,  production of all housing has dropped to 
an estim ated  1.3 million un its  (on a seasonally  adjusted annual  basis ).1 Pro
duction of subsidized housing has dwindled to a trickle .

To achieve the goal of 6 million low and moderate income uni ts by 1978, 
which was the original goal, or shor tly the rea fter, will requ ire Herculean 
efforts  in the face  of housing m arket conditions which worsen dai ly.

Housing  and Urban Development Reporter, vol. 2, No. 7, Aug. 26, 1974, p. 332.



Nearly 60 pe rcen t of the  famil ies in this country black and white cannot now afford to purchase  a home, because of inflated costs, lack of mortgage funds, and because of exho rbitantly high  in ter es t ra tes.
Increas ing the dwindling housing supply for all, and par ticula rly  low and moderate  income people wil l of  course ease the problem of geograph ic separatism of the  races, but  it will not by itse lf solve that  problem because many factors have helped crea te and maintain th is segregation—public and private.Real es ta te  pract ices have been a major cont ribu tor to the segregation  of the suburbs. Hearin g testimony indicates that  real  estate  agents exerc ise enormous contro l over housing markets. In many  cases, the agent  is asked to recommend avai lable  ren tal  or purchase proper ty for customers . By the  simple act  of showing cer tain parcels to minorit ies and different ones to whites , the agent can perpetuate segregated neighborhoods. This  policy on a massive scale can in fac t create  segregation. Testimony taken in our St. Louis hea ring indicated a widespread  prac tice of real est ate  brokers referr ing  blacks to all black or “changing” neighborhoods while whi tes were referred to white neighborhoods. This process—called steer ing—was found to occur in housing of comparable  price. In other words, the  practice is not necessitated by economics, but is motivated by an inte nt to keep the  races sepa rate.  In a follow-up report issued in 1973, three years af ter the St. Louis hea ring  was held, the  Missouri State  Advisory Committee to the Commission found that  steer ing was stil l going on. There  were sti ll sepa rate  housing marke ts for blacks and whi tes in St. Louis.Othe r Commission studies have  shown th at  the  prac tice of stee ring  is not limited to St. Louis. Home Oicncrsftip for Lower Income Families, a study of Section 235 housing  in Denver, Li ttle Rock, Philade lphia and St. Louis, also indicated th at  steer ing was a widespread prac tice tending to confine minor ities to Central  cities .
In Baltimore , an additional techn ique was revealed. Despite  the  prac tice of sharing  lis tings with  other brokers and then spl ittin g commissions, whi te brokers  were not sha ring listin gs with  black  brokers in predominantly  whi te areas. Clients  of black brokers (usually  black themselves)  were thu s denied access to housing in these  white  areas. When combined with  steering, blacks were effectively excluded from obtain ing homes in white neighborhoods.
Assuming th at  a mino rity family could get around the res tric tive pract ices of the brokers, they still  would be faced  with  the  problem of financing a home. Mortgage Money: Who Gets If f,  a recent Commission publicat ion, indicates tha t discriminat ion in this area is very subtle, and often there is no apparen t disc riminatory  intent. But  our studies revealed th at  credit references of blacks were subjected to more severe scrutin y than  that  of whites. Policies of lending ins titu tions make it more difficult for  blacks  to obtain financing for  homes. Brokers, in order to mainta in good rela tionship s with  lending inst itut ions, by referr ing  only good credit risks will often screen out minority app lica nts  using a harsh er sta ndard  than they would on whites similarly situated . We discovered also, min ority women suffer a dual discr imination , one because they  are  women, and another , of course because they are  members of the minority groups.Another area of the private secto r that  has  a direct bear ing on residentia l racial segreg ation  is employment—specifically job location. The job market has been following  whites to suburbia.  In the las t ha lf of the  sixt ies in the 40 larg est  metropo litan  areas , cen tral  citie s gained a tota l of 782.000 jobs, but the suburbs gained  4.370,000 or 85 perc ent of the tota l job increase . Due to plan t reloca tion to the suburbs th e total  number of manufacturin g jobs in  the cities has actual ly decreased. Yet, many of the  people who formerly worked these  jobs are  minority  individuals who cann ot follow the ir jobs and find homes in the suburbs.  In  thei r moves to suburbia,  major employers have too often  forgotten to assess the ava ilab ility  of nearby hous ing for low and moderate income employees. Th e Commission heard  testimony from one corporate vice-president who said th at  desp ite an extens ive min ority recruitment effort, his company has been unable to employ minority workers  at  its  suburban install atio n, mostly because of travel d istance from the c ity.

Local governments also hav e been ma jor  co ntributors to the denial of suburban access to minorities . The local approac h has  been to mainta in racially and economically homogeneous communities avoiding low-income, high dens ity housing pa tte rns and to invite those groups who might requ ire add itional local services, and thus addi tiona l taxes, to live elsewhere. There are  a var iety  of means availab le to accomplish these  purposes. Some a re bla tan tly  raci st, others  more soph isticated albe it with  the  same resu lt. Some restr ict  hous ing supply. Others by inac tion limi t remedies for  individual acts  of discr imination .



One tech ni qu e is  re st ri c ti ve zon ing . M an y loca l zo ning  or di na nc es  pr ov id e 
fo r low  po pu la tion  de ns ity vi a sing le -fam ily  ho me s of  a min im um  re quir ed  size  
on min im um  size d lot s, alon g w ith th e ex clus ion of  m ul ti -f am ily dw el ling s an d 
mo bile home s. Su ch  or di na nc es  hav e re su lt ed  in  homo geneous su burb an  ne igh
bo rhoo ds  re st ri c te d  to  re la tive ly  w ea lth y,  an d th er ef ore  us ua lly w hi te  oc cu pa nt s.

P art ic u la rl y  hars h  re su lt s ca n be ac hiev ed  th ro ugh th e use of th e  z on ing po we r 
in es ta bl ishe d ne ighb orho od s. In  th e B al tim ore  ar ea , fo r ex am ple,  an  a lr ea dy 
es ta bl ishe d bl ac k su bu rb an  co mmun ity  w as  de mol ishe d wh en th e la nd was  re- 
zoned  co mmercial . Lan dl or ds  were ab le  to  se ll th e la nd  to  co mmercial  in te re st s 
fo r size ab le  prof its . Ho we ver, th e ne ar by  w hi te  su bu rb an  co m m un ity  w as  un 
touc he d ; le ft  se cu re  un de r th e pr ot ec tion  of  a  re si den ti al  zon e de sign at io n.  U rb an  
rene wal ac hi ev ed  a si m ilar  re su lt  on a su bur ba n St.  Lo uis bl ac k co m m un ity  
“p oc ke t.”

Be sid es  zonin g, loc al co mm un iti es  ha ve  al so  us ed  ot her  po w er s to  li m it  th e 
pr od uc tio n of  low -in come  ho us in g in th e ir  are as . Fed er al ly  su bs id ized  ho us in g 
pr og ra m s ha ve  been st ifl ed  in su bu rb ia  be ca us e loc al ap pr ov al  re quir ed  by  law 
ha s bee n with he ld .

Th e Fed er al  go ve rn m en t as  we al l know  too , has  pl ay ed  a m aj or ro le in  c re a t
ing an d m ai n ta in in g  se gr eg ated  su bu rb ia . T hi s ro le  ha s se ve ra l com ponents : it s 
hi st or ic al  ad op tion  an d fo st er in g of  ra cis t ho us in g po lic ies , it s ro le  in de fin ing 
an d en fo rc ing th e  pro hi bi tion s ag ai nst  dis cr im in at io n  in  hous ing,  an d it s mo re  
re ce nt  ro le  as  a su pplier  or  it s fa c il it a ti ng  in flu en ce  in cre at in g  ho us ing.

I am  su re  yo u wou ld ag re e F ed er al  re sp ons ib il ity  in se gr eg at in g su burb ia  is 
no t even ope n to  de ba te . Form er  Sec re ta ry  of  H ou sing  an d U rb an  Dev elo pm en t, 
George Ro mn ey, te st if y in g  be fo re  th e Co mm iss ion  in  1972 s ta te d : “C er ta in ly , 
th e go ve rn m en ta l po licy was  in  line w ith  nati onal pol icy , wh ich  was  a po lic y of  
se gr eg at ion . . . .” (a t 230) .

Fr om  th e 1930’s to  1947 m or tg ag e- un de rw ri ting m an ual s of  th e Fed era l H ous
ing A dm in is tr at io n ac tive ly  en co ur ag ed  ra c ia l ho mog en ei ty  in  re si den ti a l nei gh
borho ods, w ar ne d aga in s t fo st er in g sch ool  in te gra tion , an d rec om me nd ed  re s tr ic 
tive  co ve na nt s to  ass u re  ra ci al ly  pure  su bd iv is io ns . Th ese po lic ies w er e on ly 
gr ad ua lly ch an ge d,  an d it  was  no t unt il  1962 th a t an  Exe cu tiv e O rd er  was  is su ed  
de cree ing eq ua l oppor tu ni ty  in fe der al ly  ass is te d  hous ing.  In  th e m ea nt im e th e  
segr eg ated  ch ara c te r of  ma ny  of  th e nat io n 's  su burb an  are as was  es ta bli sh ed .

Th e Fed er al  go ve rn m en t ha s al so  pur su ed  a ro ad  bu ild ing po licy whi ch  has  
fo st er ed  ra pi d de ve lopm en t of  s eg re ga te d su burb an  ar ea s.  Money h as  b een pou re d 
in to  high  speed in te rs ta te  ex pr es sw ay s an d be ltw ay s th a t ha ve  mad e it  po ss ib le  
fo r su bu rb an  co m m un it ie s to  s pr aw l fa r th e r aw ay  from  t he ce ntr al ci ties  a nd st il l 
re m ain w ithi n co m m ut in g di stan ce .

C urr en t la w  an d fe der al  pra ct ic es  ha ve  n ot  un do ne  th e pa st . As you  a re  aw ar e,  
th e curr en tly  avai la ble  Fed er al  civ il ri gh ts  en fo rc em en t mec ha nism s in  ho us in g 
are  li m it ed : E xec ut iv e O rd er  11063, T it le  VI  of  th e  1964 Civ il R ig ht s Ac t, an d 
T it le  V II I of  th e 1968  Civ il R ig ht s Act .

Of  cours e. The  D epar tm en t of  Hou sing  an d U rb an  Dev elo pm en t U nder  T it le  
V II I is th e  m ajo r F edera l agency  re sp on sibl e fo r ensu ri ng fa ir  ho us in g th ro ugh
ou t th e Nati on . It  h as th e  au th ori ty  to  in ves tigat e ho us in g di sc rim in at io n co m
pla in ts  an d to  co nd uc t co mpl ian ce  rev iews .

T it le  V III ’s m ajo r wea kn es s, ho wev er , is  th a t in  si tu ati ons whe re  HUD has 
foun d di sc rim in at ory  pr ac ti ce s th e s ta tu te  pr ov id es  HUD  w ith  no  en fo rc em en t 
au th ori ty  o th er  th an  th e ri gh t to co nc il ia te  an d to  re fe r m att ers  to th e  D ep art 
men t of  Ju st ic e.  T it le  VI of  th e Civ il R ig hts  Ac t of  1964 pr ohib it s d is cr im in at io n  
on th e gr ou nd s of  race , color,  an d national  or ig in  by reci pi en ts  of F ed er al  
as si st an ce  an d Exe cu tive  O rd er  11063 re quir es  non di sc rim in at io n in th e  sa le  and  
re n ta l of fe der al ly  su bs id ized  an d in su re d ho us ing.  Both giv e HUD  th e po w er  
to  de fe r or  re tr ac t fu nds from  off ende rs.  Secti on  808 (a ) an d (b ) of  th e re ce ntly  
pa ss ed  Hou sing  an d Co mmun ity  De ve lopm en t Ac t of  1974 pr oh ib it s d is cri m in a
tion  on ac co un t of  sex and giv es  HUD  th e au th o ri ty  to  in ve st ig at e sex  d is cri m i
na tion  ca se s ag ai nst  a ll  el em en ts  of  th e ho us in g in dust ry .

H UD ’s en fo rc em en t ef fo rts ha ve  been m in im al . Ther e is  a se riou s qu es tion  as 
to w he th er  th is  p a tt e rn  has  ch an ge d.  H UD ’s Equ al  O pp or tu ni ty  Office appears  
ins uff ici en tly  st af fed to  han dle  fa ir  ho us in g prob lems, part ic u la rl y  w ith it s  ad ded  
re sp on sibi li ty  of  en fo rc in g pr oh ib it io ns  ag ain st  sex di sc rim in at io n.  In  addit io n, 
HUD ma y no t be re sp on di ng  a de qu at el y to  th e ne ed s of  p er so ns  o f Spa ni sh  sp eak
in g ba ck grou nd , Amer ican  In di an s,  an d Asia n Amer ican s. A lth ou gh  HUD do es  
mak e a nu m be r of g ra n ts  to  pri vate  gr ou ps  w or ki ng  in  th e are a of  fa ir  ho us in g.
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th e fu nds ha ve  bee n ins uff ici en t an d it  has  no t us ed  th es e g ra n ts  to  enco urag e 
loc al fa ir  ho us in g or ga ni za tion s to m on itor  eq ua l ho us in g re qu irem en ts .

Mo reover,  HU D co nt in ue s to  be ori en te d to w ar d in ve st ig at in g co mplain ts , 
ra th e r th an  de ve loping  a co mpr eh en sive  an d af fir mat ive pr og ra m  re ly in g on dat a 
an al ysi s an d co mpl ian ce  revi ew s to  det ec t di sc rim in at ory  ho us in g co nd itions.
Ev en thou gh  HUD  has  ac kn ow led ge d the ne ce ss ity  fo r co mmun ity -w ide rev iew s, 
it  ha s fa il ed  to  es ta bl ish a vi ab le  pro gr am  to  do so. F u rt her,  th e neg ot ia tion s it  
co nd uc ts  in it s ef fo rts  to ac hi ev e volu n ta ry  co mpl ian ce  are  p ro tr acte d  an d it ha s 
al so  fa il ed  to  m on itor  th e co mpl ian ce  ag re em en ts  it  has  ne go tiat ed  unde r Tit le  
V II I an d T it le  VI.  Fi na lly,  HU D has a size ab le  ba ck log of  bo th  T it le  VI  an d 
T it le  V II I co mplaint s.

In  ad di tion , th e M ar yl an d S ta te  Adv isor y Com mitt ee  to  th e Co mm iss ion  which 
has been m on itor in g HU D ef fo rts to  br in g B al tim or e Cou nty in to  comp liance 
with  HUD re qu ir em en ts  wi ll soo n re le as e a re por t in di ca ting  th a t H U D ’s eff ort  
ha s be en  ine fficie nt an d has  a ch ieve d on ly  min im al  suc cess.

Th e D ep ar tm en t of  Ju st ic e  is th e  Gov ernm en t's  only li ti ga to r in  th e ar ea  of  w
eq ua l ho us in g op po rtun ity . It  has  au th o ri ty  to  br in g la w su it s in  ca se s invo lving  
a “p a tt e rn  or  p ra ct ic e” of  T it le  V II I viol at io ns .

Th e Ju s ti ce  D ep ar tm en t’s re sp on sibi li ties  in  th is  are a are  carr ie d  ou t by th e 
Hou sing  Se cti on  of th e Civ il R ig hts  Di visio n.  As po in ted ou t in re port s of  th e 
Co mm iss ion , th a t Section has ha d ca pa ble  le ad er sh ip  an d has  su cc es sful ly  con- 
elud ed  a nu m be r of  im port an t la w su it s.  It s ef fo rts  ha ve  been in st ru m en ta l in 
est ab li sh in g th e  st a te  of  th e law and ha ve  bee n resp on sib le  fo r op en ing la rg e 
po rt io ns  of  th e re nt al  ho us in g m ark et to  black fa m ili es . M aj or  pr ob lems ex ist , 
howe ver, w ith re ga rd  to  th e en fo rc em en t pr og ra m  of  th e D epar tm en t of  Ju st ic e 
in th e ho us in g field. The re  is som e qu es tio n as  to  w het he r th e H ou sing  Section 
has ev er  h ir ed  or  requ es ted au th ori zati on  to  h ir e a sufficie nt num ber  of  a tt o r
neys  to  cope  e ffe cti ve ly  w ith  it s v a s t re sp on sibi li ties .

Of  .e ( lu al  co nc ern is th e fa il u re  of th e D ep ar tm en t to  en ga ge  in  cert a in  type s 
of li tiga tion.  I t has  br ou gh t ve ry  few ca se s invo lv ing di sc rim in at io n by lend ing 
in st it ii tion s.  Mo reo ver, it  has  been  invo lved  in li tt le  li ti gat io n  to  ha lt  th e la rg e 
sc al e ill eg al  ef fo rts  by pu bl ic  an d p ri va te  bodie s to  pr ev en t th e  co ns truc tion  of 
ad eq uat e low  incom e ho us in g in  th e  su bu rb s an d in  “a ll  w hit e”  are as of  ce nt ra l 
ci tie s. On th e  ba si s of  re ce nt  in fo rm at io n ga th er ed  by Co mm iss ion  st af f with  
re gar d to  th is  la s t in ad eq ua cy , off icia ls of  th e D ep ar tm en t of  Ju st ic e  wi ll be 
qu er ie d as  to  w he th er  th ere  is an y ac ce pt ab le  reas on  fo r su ch  ap pa ll in g lack  of 
ac tio n.  The  D ep ar tm en t ca nn ot  fu lf ill  it s re sp on sibi li ty  to th e  m in or ity grou p 
ci tiz en s of  th is  Nati on , a dis pr oport io nat el y  la rg e nu m be r of  wh om  are  re lega ted 
to low7 inco me hous ing, un less  it  re ver se s th is  po licy an d ag gr es sive ly  seek s ou t 
an d pr os ec ut es  such  cases .

The  pu rp os e of  th e te st im on y I ha ve  giv en to da y is  to dra w7 a p ic tu re  of  ou r 
m et ro po li ta n ar ea s.  The  p ic tu re  is  one of  de cl in ing ce ntr al  ci ti es  w ith  high  per
ce nt ag e m in ori ty  po pu la tion s su rr ounded  by bu rgeo ning  w hit e  su bu rb an  com 
mun iti es . The  cu rr en t p ic tu re  is  on e th a t took  yea rs  to  cr ea te . I t w as  no t caused  
by an y sing le  fa ct or , but  by a nu m be r of  fo re cs ; st at e,  loc al an d Fed er al  go ve rn 
men t po lic ies , th e  p ri va te  re al  est a te  an d fin an cing  in dust ri es em ploy ers an d 
pe rs on al  ra cia l pr ej ud ice,  m an y of  which  co nt in ue  to  op er at e toda y.

The  m ajo r reco m men da tio n th a t we off er to  th e Co ng ress  is  th a t w ith in  one  
ye ar , a f te r  an  appro pri a te  law7 is  pa ssed , as  a p re re quis it e to  th e g ra n ti ng  of  g
Fed er al  ho us in g as si st an ce  fu nds of  an y kind , th e  S ta te s be re quir ed  to  es ta bl ish 
M et ro po li ta n Hou sing  an d Com m un ity  Dev elo pm en t Ag enc ies . Fed er al  fu nd s 
sh ou ld  be  ap pro pri at ed  to  fin an ce  th e pl an ni ng , es ta bli sh m en t an d op er at io n of  
th es e ag en cies . Eac h po li tica l ju ri sd ic ti on  in  a m et ro po li ta n a re a  shou ld  be re p
re se nt ed  in thos e ag en cies  w ith sp ec ia l ca re  t ak en  to  see  t h a t a re a  m in or ity grou ps  <
are  al so  re pr es en te d.

On ce es ta bl ishe d,  ea ch  ag en cy  sh ou ld  be al lo te d a max im um  of  th re e yea rs  
tim e w ith in  wh ich  to  deve lop a  pla n go ve rn in g th e  lo ca tio n of  ho us in g a t al l 
inco me leve ls  th ro ug ho ut th e  m et ro pol it an  ar ea . Am ong th e c ri te ri a  wh ich  th e 
pl an  m us t sa ti sf y shou ld  be th e  fo ll ow in g:

F ir st , ho us in g a t vari ous pr ic es  an d re nts  will  be re ad il y  ac cess ible to  
ce nte rs  of  em ployme nt .

Sec ond , th er e wi ll be adeq uat e tr ansp ort a ti on  an d co mmun ity  fa ci lit ie s.
Thi rd , th e pl an  sh ou ld  br oa de n th e  ra ng e of  ho us in g ch oic e fo r fa m il ie s of 

al l inc om e l evels  on a nondis cr im in at ory  b as is.
F ourt h , th e  pl an  shou ld  fa c il it a te  sc hool de se gr eg at io n.
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Fif th, the  plan  should assure  aga ins t placing a disproportiona te share  
of lower-income housing in any single jur isd ict ion  or group of juri sdictio ns.

HUD and the plan would he dire cted  to  review and approve each plan to de ter 
mine consistency with the  legis lative cri ter ia and feasibility in achiev ing them.

The location of al l housing—nonsubsidized as well as  subsidized,  conventiona lly 
financed as well as FIIA  or VA—should be sub ject  to the metropo litan  hous ing 
and community development agency plan.

Metropolitan  hous ing and community development agencies should be gra nte d 
power to override var ious local and Sta te laws  and regulations, such as large 
lot zoning o rdinances, minimum square footage requi rements, and building codes, 
which impede implementation  of the plan.

Metropolitan housing and community development agencies  should be au thor 
ized to provide housing pur sua nt to the  metropo litan plan. They should be 
expressly authorized to act as local pub lic housing au tho riti es and should be made 
eligible for par tici pat ion  in federa lly-subsidized  housing  program s, as well as

* marke t-priced housing programs, both FHA/'VA and conventionally financed. 
It  should be specified that  metropo litan  housing and community development 
agencies may provide  such housing only to  the extent  tha t the tradit ion al housing 
producers are  not doing so.

Applications for funds under various  community development  programs which
*  have housing implications, such as those adm inis tere d by the Dep artm ent  of 

Transpo rtation, the  Departm ent of Heal th, Education , and Welfare, and  the  
Environmental Protection Agency, as well as the  Departm ent of Housing and 
Urban  Development, should  be subject to approva l by the metropol itan hous ing 
and community development agency for  consis tency with  the  met ropo litan  plan.  
Such approval should  be made subject to review by the Departm ent of Housing 
and Urban Development.

Funds  should be provided to reimburse local juri sdic tions, including cen tra l 
cities, for added  costs.

Builders and developers of all housing—unsubs idized  as well as subsidized, 
convent ionally financed as well as FHA or VA—should be required to develop 
affirmative  marke ting  plans for  minority  homeseekers and submit them to the  
agency. These plans should include the establishme nt of numerical goals for 
minority residence, based  upon a rea list ic evaluation of minor ity housing need 
at  different income levels.

Each metropolitan  housing  and community development agency should est ab 
lish offices read ily accessible to neighborhoods with a high propor tion of m inority  
or lower-income households to provide info rma tion  concerning the locat ion of 
housing covering a wide range of income levels.

The local approval provisions govern ing the  public housing and ren t supp le
ment program should be eliminated.

Continuing veto power at  the local level could thwar t the  new agency’s purpose .
In addit ion to the  establishme nt of metropol itan housing a uthorit ies,  the Com

mission offered these  recommendations. The Office of Federal  Contract  Compli
ance should require  con trac tors  and  subcontractors, as a condition of elig ibil ity 
for Federal cont racts , to d emo nstrate the  adequacy of nondiscrim inatory low- and  
moderate-income housing, in the communities in which they are  located or propose 
to relocate, to meet curren t and prospective employee needs.

* The Civil Rights Division of the  Department of Jus tice  should increase  its  
housing section staff  and ini tia te more actions direc ted aga inst  res tric tive land 
use pract ices and oth er forms of systema tic denia l of equal housing oppo rtunity. 
The Department of Jus tice also should require all Federal agencies subject to

r  Titl e VI of the Civil Rights Act of 1964 to adop t strengthened  and unifo rm reg u
lations . I should point o ut that  it has  done some of that.

As the leader of the  ent ire  Federal fa ir housing effort, the  Dep artm ent  of 
Housing  and Urban Development  should employ an adequa te fa ir housing staff , 
expand programs to provide funding for groups working in the are a of f ai r hous 
ing, and conduct increased reviews, including communi ty-wide reviews, of the  
impact of its  programs upon racia l concentrat ion.

All Federal financial regu lato ry agencies  should require  th at  supervised mo rt
gage lending ins titu tions take  affirmat ive action  to implement the  proh ibition 
aga ins t discr imination  in mortgage financing in Tit le VI II of the  Civil Rig hts  
Act of 196S. The agencies  should requ ire the main tenance of racial  and e thnic data 
on rejec ted and approved mortgage loan applica tions to enable examiners to 
determ ine compliance with  Title VII I. They should also requ ire mortgage lend-
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inp ins titu tion s to include nondiscrim ination clauses  in their cont racts  with 
build ers and developers.

In addi tion to the foregoing, the Commission recommends the  adoption of a 
nat ional public policy designed  to promote racia l inte gration  of neighborhoods 
throughout  the United States. To implement such a nat ional public policy, the 
Congress  should enact  and the  Pres iden t should approve legislation  designed to 
provide suitable subsidies, either through property  tax  abatements, income tax  
deduct ions, direct  payments, or other such inducements to indiv idua ls and fami
lies of all races who volu ntar ily purchase homes in are as th at  will accomplish 
such an objective.

Mr. Buggs. To my left  is Mr. Lar ry  Glick , the A ct ing G eneral Coun
sel of  the  Commission , an d to my rig ht  is Ms. El ea no r Cla get t who is 
ou r hou sing spec ialist.

Mr.  Chairma n. T wou ld like  to say in iti al ly  th at  ou r cha irm an. 
A rthu r Flemm ing , is so rry  th at  he could not  be her e th is mornin g. 
He  was asked  to pa rt ic ip ate in the  economic  meetin gs th at  are now 
go ing  on and  asks to say to  you th at  he would have very much liked 
to hav e been here , bu t he is su re you understand.

Mr.  Chairma n, we do welcome th is op po rtu ni ty  to come before your  
subcommitt ee again  to look at  the  problem th at  you have  alr ead y 
alluded  to . a nd th at  is m ak ing housing affo rdab le to all  A merica ns and  
in all neig hbo rhoods  th roug ho ut  the  Na tion. As you well know,  the  
Com mission’s intere st in equal op po rtu ni ty  in housing  is one of long 
sta nd ing. An d in its  firs t repo rt in 1959 the  Com miss ion dea lt with 
th at  subject . I t dea lt with it again  in 1961, and  in recent  yea rs the re 
have  been  several studie s inclu din g “F edera l In stal la tio ns  and  Eq ual 
Ho us ing O pp or tunit ies ,” “ Homeownership fo r Low Income Fam ilie s,” 
“U nd ersta nd ing F a ir  Ho us ing,”  “M ortgag e Money : Wh o Gets  It ? .” 
“Above P ro pe rty Ri gh ts an d Eq ual Opp or tuni ty  in Su bu rb ia ,” which 
have been relea sed since  1970.

As you are  no doubt aw are , it has been the  long stan ding  t radi tio n 
of th is  Commission to move beyond rhe tor ic and addre ss issues on the  
bas is of  sys tem atic  research.  The  Eq ua l Opp or tu ni ty  in Suburbi a 
repo rt released  some 5 to 6 months  ago h as  involved one of the longest 
processes  of fac t ga ther ing and ana lys is I  th in k in the his tor y of  the  
Commiss ion. The repo rt,  issued in Ju ly  of th is year,  pre sen ts in ove r
view fas hio n the com ple xity of  the  problem , and mak es several spe
cific reco mm end atio ns th at we hope will have  a sys temic impact.  C om
mission  heari ngs were  he ld in St.  Lou is, Ba ltim ore , and Wash ing ton , 
D.C. More than  175 witnesses contr ibu ted  over  1,300 pages of  testi 
mony plu s an addit ion al 1,500 pages  o f exhibi ts and docum entatio n to 
the  record  establ ished fo r th is  rep or t. You have copies of  those  here  
before you.

Th e witnesses  were  pr iv at e citizens, organiz ati onal rep resent atives , 
governm ent ad min ist ra to rs,  and  cabin et officers. Th ey were tenants  and  
land lords, corpo rate officers and  employees. In  a dd ition , several  of our 
St at e advis ory  comm ittee s to  the Commission on Civ il Righ ts did  fo l
low up  work and  con ducted on th ei r own in iti at ive studies in the  
field of  housing which ten d to confi rm many of  ou r find ings in hous
ing in  the  rep or t un de r conside rat ion  here.

We  all know the  proc ess of  o btaining  and moving in to  a home is a 
com plex one and  the re are ma ny ins tances  in connection  wi th the  
stu dies  th at we mad e of individu als  who gave  tes tim ony of the un 
fo rtun at e experiences  they  had.
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In  connec tion  with our Washin gto n hea rings,  Mr. Jo hn  Heching er,  
who a t one tim e was C hairm an o f t he  D ist ric t of C olum bia Ci ty  C oun
cil, po inted  out I th ink  some of  the  most im po rta nt  problems fac ing  
ind ivi duals  who  a ttemp t to move. li e  pointed out the  fl igh t o f Federal  
in sti tu tio ns  to  sub urb ia as one of the  ma jor  causes and  stat ed :

I t ca us es  th e depart ure  of  middle- clas s te ch ni ca l an d pr of es sion al  famili es , 
mos tly  w hit e bu t biack as  we ll, who fo llo w th e ir  job s. Th e D is tr ic t is  th en  le ft  
mo re  and m or e to  th e poor,  wh o are  pre do m in an tly bla ck .

Thi s ca use s th e depart u re  of th e p ri va te  in dust ri es  an d bu sine sses  th a t serv ice  
th e F ed er al  ag en ci es  an d th e ir  su burb an  emplo yee s.

Thi s ca us es  th e  proc ess of  fl ight  to  th e su bu rb s to  fee d upon  itse lf , an d ac 
ce le ra te  lik e an  av al an ch e.  In div id uals  wh o do n’t ne ed  to  move do so to  esc ape 
blacks, or  ri si ng  taxe s,  or  de cl in ing sch oo ls,  or det er io ra ting  ne ighb orho od s.

And he po ints ou t:
Th ose to  who m the ci ty  is le ft , de m an d mo re  in se rv ices —e du ca tio n,  wel fa re , 

tr ai ni ng , hea lt h  fa ci lit ie s,  an d so fo rt h —a nd a re  les s ab le  to  af fo rd  th em  th an  
thos e wh o lea ve .

This analy sis  applie s n ot o nly  to  th e Di str ic t, alt hough i t is pr obably 
accent uat ed here , but it applies also  to oth er places a rou nd  th e coun try.

Census Bu rea u da ta  show th at  on a percen tage basis , the  tre nd  to 
ward black cen tra l cities  is pro cee din g rapidly.  An d I wou ld agree  
with Congressman McC lory th at  there  are some fa ir ly  br ig ht  spot s 
aro und the coun try  so fa r as the suburba n populat ion s are concerned. 
I th ink,  however , that  it is equ ally tru e th at  as a few blacks  or oth er 
mi norit ies  move in to suburb an a rea s, much  l arge r n umbers o f m ino rity 
gro up  people continue to move into the  city , so th at  the populat ion  
re latio nship  tend s to go up in fav or , i f one can use th at  w ord , o f blacks 
in the  c ity  even tho ugh  a few are  moving into the  su burba n areas .

It  seems  c lea r from  the record  ga the red fo r th is repo rt,  t he  problem 
has  two  leve ls : The firs t is the  va ria nt  forms  o f dis cri mina tio n which 
preven t mi norit ies  from ob tai ning  a fa ir  sh are  o f the  e xis tin g hou sing 
marke t. Th e second is more sub tle.  I t.  too. involves discr imina tio n, bu t 
it  is mixed  wi th tra di tio na l economic forces which plac e housing  
beyond th e financial reach of low- and mod erate-income persons , t hus 
effectively lim iting  th e suburba n mark et to the  m ore affluent , pre dom
inan tly  wh ite  segmen t o f th e populat ion .

Congress , in the Ho using and Ur ba n Development Act of  1968. made 
a d ete rm inati on  t ha t 26 mi llion housing  un its  were needed in a 10-year  
pe rio d;  6 million of these were to meet the  needs o f low- and mod erate- 
income fam ilie s. We have  in nowise  reached th at  goal . In  fac t, as I 
th ink you  all know, wi thin the last  year or  two the  numb er of sub 
sidized  hom es bein g built fo r the  low-income and  mod erate-income 
peop le ha s dras tic all y gone down. For  example, in 1971, 471,000 unit s 
of such  housing  were built.  In  the  t hird q ua rte r of ca len da r 1974 only 
27.649 su ch un its  have  l>een bui lt.  Alm ost  a 94- or 95-p erce nt drop.

To ach ieve  the  goal of 6 m illion low- and modera te-in come units  by  
1978, wh ich  was the  origin al goa l, or  shor tly  th erea fte r, will  requ ire 
He rcu lea n effo rts in the  face of  hou sing ma rket con dit ion s which 
worsen da ily .

Ne ar ly 60 percent of the  fam ilies in th is cou ntry, black and  whi te, 
cannot  now afford to p urc hase a home, because of infl ated  costs, lack of 
mo rtgage fun ds, and because  of  e xh orbi tant ly  h igh  int ere st rate s.
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Increasing the dwindling housing supply for all, and particularly 
low- and moderate-income people will of course ease the problem of 
geographic separatism of the races, but  i t will not by itself solve tha t 
problem because many factors have helped create and maintain this 
segregation—public and private. Among them are real estate practices 
which are well documented in our report, in the testimony taken from 
the three cities in which we held hearings and bv our State advisory 
committees and other cities.

For example, studies in St. Louis and in other  areas such as the 235 
housing program in Denver, in Little  Rock, and in Philade lphia also 
indicated that steering was a widespread practice tending to confine 
residents to the central city. Steering,  as you know, is a process utilized 
by real estate dealers who steer memtars  of minority groups away from *
decent housing in integra ted or white neighborhoods and back into 
segregated neighborhoods.

In Baltimore, an additional technique was revealed, and tha t was 
the refusal on the par t of the white real estate brokers to share thei r 
listings with black brokers in predominantly white areas.

Assuming that a minor ity family could get around the restrictive 
practices of the brokers, they still would be faced with the problem 
of financing a home. “Mortgage Money: Who Gets It? ,” a recent 
Commission publication, indicates that  discrimination in this area is 
very subtle, and often there is no apparent discriminatory intent. But 
our studies revealed that  credit references of blacks were subjected to 
more severe scrutiny than  that  of whites. Policies of lending ins titu 
tions make it more difficult for blacks to obtain financing for homes.
Brokers, in order to mainta in good relationships with lending inst itu
tions, by referring only good credit risks will often screen out minority 
applican ts using a harsher standard than they would on whites simi
larly situated.

We discovered also, minority  women suffer a dual discrimination, 
one because they are women, and another, of course, because they are 
members of the minor ity groups.

Another area of the private  sector that  has a direct bearing on 
residential racial segregation is employment—specifically job loca
tion, which I have mentioned in connection with the statement made 
by Mr. Hechinger. I  should point out. however, that  in the last ha lf of 
the sixties, in the 40 largest metropolitan areas, central cities gained 
a total of more than 782,000 jobs, but the suburbs gained 4,370.000 or 
85 percent of the total job increase. «

Local governments also have been major contributors to the denial 
of suburban access to minorities. The local approach has been to main
tain racially and economically homogeneous communities avoiding 
low income, high density housing patterns and to invite those groups *
who might require addi tional local services, and thus  additional taxes, 
to live elsewhere. There are a variety of means available to accomplish 
these purposes. Some are blatantly  racist, others more sophisticated 
albeit with the same result. Some restrict housing supply. Others by 
inaction l imit remedies for individual acts of discrimination.

One technique is restrictive zoning. Manv local zoning ordinances 
provide fo r low population density via single-family homes of a mini
mum required size on minimum sized lots, along with the exclusion 
of multifamily dwellings and mobile homes. Such ordinances have
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resulted in homogeneous suburban neighborhoods restricted to rela 
tively wealthy, and therefore, usually white occupants.

Part icula rly harsh results can be achieved through  the use of the 
zoning power in established neighborhoods. In  the Baltimore area, for 
example, an already established black suburban community was demo
lished when the land was rezoned commercial. Landlords were able to 
sell the land to commercial interests for sizeable profits. However, the 
nearby white suburban community was untouched: left secure under 
the protection of a residential zone designation. Urban renewal 
achieved a simila r result on a suburban St. Louis black community 
“pocket.”

Besides zoning, local communities have also used other powers to 
limit the production of low-income housing in their  areas. Federally 
subsidized housing programs have been stifled in suburbia because 
local approval required by law had been withheld.

Before leaving this  area I wish to make an observation which proves 
crucial to the Commission recommendations which I shall get to later. 
'Fhe effect of these actions by suburban officials are not limited to thei r 
own areas. Quite the contrary,  they have metropolitan repercussions. 
Simply stated, if one cannot live in suburbia, then one must go else
where. and if all suburbia follows the same policy, then one must live 
in the city. Thus, exclusionary suburban policy, whether arrived  at 
independently or in concert with the adjacent suburbs, affects the city 
and the entire metropolitan area.

The Federal Government as we all know too, has played a major  
role in creating and maintaining  segregated suburbia. This role has 
several components: Its  historical adoption and fostering of racist 
housing policies, its role in defining and enforcing the prohibitions  
against  discrimination in housing, and its more recent role as a sup
plier or its fac ilita ting  influence in creating housing.

I am sure you would agree Federal responsibility in segregat ing 
suburbia is not even open to debate. Form er Secretary of Housing and 
Urban Development, George Romney, testi fying  before the Com
mission in 1972 state d:

Certainly, the  governmental policy was in line with nat ional policy, which was  
a policy of segregation.

We know about what happened between the thirti es and in the th ir 
ties and through the la tter par t of the forties. Federal mortgage under
writing manuals in the Federal Housing  Admin istration actual ly 
encouraged racial homogeneity in residential neighborhoods.

The Federal Government has also pursued a road-building policy 
which has fostered rapid development of segregated suburban areas. 
Money has been poured into high-speed inters tate expressways and 
beltways tha t have made it possible for suburban communities to 
sprawl farther  away from the central cities and still remain within 
commuting distance.

Current law and Federal practices have not undone the past. As you 
are aware, the currently available Federal civil rights  enforcement 
mechanisms in housing are limited : Executive Order 11063. title VI 
of the 1964 Civil Rights Act. and t itle V II I of the 1968 Civil Rights 
Act.

Of course, the Department of Housing  and Urban Development 
under title V II I is the major Federal Agency responsible for insur-
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ing fair  housing throughout the Nation. It has the authority to inves
tigate housing discrimination complaints and to conduct compliance reviews.

Title VI Il' s major weakness, however, is that  in situations where 
HUD has found discriminatory practices the statute  provides HUD 
with no enforcement author ity other  than  the right  to conciliate and 
to refer matters to the Department of Justice. Title VI of the Civil 
Rights  Act of 1964 prohibits discrimination on the grounds of race, 
color, and national origin by recipients of Federal assistance and 
Executive Orde r 11063 requires nondiscrimination in the sale and 
rental of federally subsidized and insured housing. Both give HUD 
the power to defer or retrac t funds from offenders. Section 808 (a) 
and (b) of the  recently passed Housing and Community Development wAct of 1974 prohibi ts discrimination on account of sex and gives HUD 
the authority  to investigate sex discrimination cases agains t all elements of the housing industry.

HDD 's enforcement efforts have been minimal. There is a serious question as to whether this pattern has changed. HD D’s Equal Oppor
tuni ty Office appears insufficiently staffed to handle fai r housing problems, particular ly with its added responsibility of enforcing 
prohibitions  against sex discrimination. In addition, HUD may not 
be responding adequately to the needs of persons of Spanish speaking 
background, American Indians, and Asian Americans. Although HUD 
does make a number of g rants  to private groups working the area of 
fai r housing, the funds have been insufficient and it has not used these 
grants to encourage local fai r housing organizations to monitor equal housing requirements.

Moreover, HUD continues to be oriented toward investigating com
plaints rather  than developing a comprehensive and affirmative pro
gram relying on data analysis and compliance reviews to detect dis
criminatory housing conditions. Even though HDD has acknowledged 
the necessity for community-wide reviews, it has failed to establish 
a viable program to do so. Furth er, the negotiations it conducts in its 
efforts to achieve voluntary compliance are protracted and it has also 
failed to monitor the compliance agreements it has negotiated under 
title V II I and title VI. Fina lly, HUD  has a sizable backlog of both 
title  VI  and tit le V III complaints.

In addition , the Maryland State  Advisory Committee to the Com
mission which has been monitoring HDD efforts to bring  Baltimore 
County into compliance with HUD requirements will soon release a *report indica ting that HDD's effort has been inefficient and has 
achieved only minimal success.

The Department of Justice is the Government’s only litiga tor  in the 
area of equal housing opportunity . It has au thority to b ring  lawsuits 
in cases involving a “pa ttern  or practice” of title V II I violations.

The Justice Department's responsibilities in this area are carried 
out by the housing section of  the Civil Rights Division. As pointed 
out in reports of the Commission, tha t section has had capable leader
ship and has successfully concluded a number of impor tant lawsuits.
Its  efforts have been ins trumen tal in establishing the state of the law 
and have been responsible for opening large portions of the rental 
housing market to black families.
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Major problems exist, however, with regard to the enforcement 
program of the Department of Justice  in the housing field. There is 
some question as to whether the Housing Section has ever hired  or 
requested author ization  to hire a sufficient number of attorneys to 
cope effectively with i ts vast responsibilities.

Of equal concern is the failure of the  D epartment to engage in cer
tain types of litigation. It has brought very few cases involving dis
crimination by lending institutions. Moreover, it has been involved in  
little litigation to halt the large scale illegal efforts by public and 
private bodies to prevent the construction of adequate low-income 
housing in the suburbs and in “all white” areas of central cities.

Mr. Chairman, this  next sentence, which I have changed in my copy 
w here, I would like to explain. The Commission has a policy of not

making allegations without having given the affected department an 
opportunity to respond. I have thought that I had relayed tha t in
formation to the staff, and late yesterday afternoon I ran across an 
allegation tha t we have not yet submitted to the Department of Ju s
tice and, therefore, tha t next sentence has been changed to read as
follows.

On the basis of recent informat ion gathered by Commission staff 
with regard to this last inadequacy, officials of the Department of Ju s
tice will be queried as to whether there is any acceptable reason for 
such appalling lack of action. Of course, I am referring to action on 
the litigation.

The Department cannot fulfill its responsibility  to the minority 
group citizens of this  Nation, a disproportionately large number of 
whom are relegated to low-income housing, unless it reverses this  
policy and aggressively seeks out and prosecutes such cases.

The purpose of the testimony I have given today is to draw a p ic
ture of our metropolitan areas. The p icture is one of declining central 
cities with high percentage minority  populations surrounded by 
burgeoning white suburban communities. The current picture is one 
tha t took years to create. It was not caused bv any single factor, but  
a number of forces; Sta te, local, and Federa l Government policies, the 
private real estate and financing industries, employers, and personal 
racial prejudice, many of which continue to operate today.

The major recommendation that  we offer to the Congress is that  
within 1 year, after an appropriate  law is passed, as a prerequisite to 
the granting of Federa l housing assistance funds of any kind, the

» States be required to establish metropolitan housing and community
development agencies. Federal funds should be appropriated to finance 
the planning, establishment, and operation of these agencies. Each  
political jurisdiction in a metropolitan area should be represented in

* those agencies with special care taken to see tha t area minor ity groups
are also represented.

Once established, each agency should be allotted a maximum of 
3 years time within which to develop a plan governing the location of 
housing at all income levels throughout the metropolitan  area. Among 
the cr iteria which the plan must satisfy should be the following:

Firs t, housing a t various prices and rents will be readily  accessible 
to centers of employment.

Second, there will be adequate transportation and community 
facilities.

44-2 73 0  -  75 - 2
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Third, the plan should broaden the range of housing choice for 
families of all income levels on a nondiscriminatory basis.

Four th, the plan should facilitate school desegregation.
Fif th,  the plan should assure agains t placing a dispropor tionate 

share of lower income housing in any single jurisdic tion or group of 
jurisdictions.

H ITD and the plan would be directed to review and approve each 
plan to determine consistency with the legislative criteria  and feasi
bility in achieving them.

The location of all housing—nonsubsidized as well as subsidized, 
conventionally financed as well as FHA  or VA—should be subject to 
the metropolitan housing and community development agency plan.

Metropolitan housing and community development agencies should wbe granted power to override various local and State laws and regula 
tions, such as large lot zoning ordinances, minimum square footage 
requirements, and building codes, which impede implementation of 
the plan.

Metropolitan housing and community development agencies should 
be authorized to provide housing pursu ant to the metropolitan plan.
They should be expressly authorized to act as local public housing au
thorities  and should be made eligible for partic ipation in federally  
subsidized housing programs, as well as market-priced housing pro
grams, both FH A/VA  and conventionally financed. It  should be spe
cified that metropolitan housing and community development agencies 
may provide such housing only to the  extent that  the tradi tional hous
ing procedures are not doing so.

Applications for funds under various community development pro
grams which have housing implications, such as those administered by 
the Department of Transportation, the Department of Health . Educa
tion. and Welfare, and the Environmental Protection Agency, as well 
as the Department of  Housing and Urban Development, should be sub
ject to approval bv the metropolitan housing and community develop
ment agency for consistency with the metropolitan plan. Such 
approval should be made subject to review by the Depar tment  of 
Housing and Urban Development.

Funds  should be provided to reimburse local jurisdic tions, including 
central cities, fo r added costs.

Builders and developers of all housing—unsubsidized as well as sub
sidized, conventionally financed as well as FHA or VA—should be 
required to develop affirmative m arketing plans for minority home- «
seekers and submit them to the agency. These plans should include the 
establishment o f numerical goals for minority residence, based upon a 
realistic evaluation of minority housing need at different income levels.

Each metropolitan housing and community development agency *
should establish offices readily accessible to neighborhoods with a high 
proportion of minority or lower income households to provide infor 
mation concerning the location of housing covering a wide range of 
income levels.

The local approval provisions governing the public housing and  rent 
supplement program should be eliminated.

Continuing veto power at the local level could thwart the new 
agency’s purpose.



In addition to the establishment of metropolitan housing authori
ties, the Commission offered these recommendations: The Office of 
Federal Contract Compliance should require contractors and subcon
tractors, as a condition of eligibility for Federal contracts, to demon
stra te the adequacy of nondiscriminatory low- and moderate-income 
housing, in the communities in which they are located or propose to 
relocate, to meet current and prospective employee needs.

The Civil Rights Division of the Department of Justice  should in
crease its housing section staff and initiate more actions directed against 
restrictive land use practices and other forms of  systematic denial of 
equal housing opportunity. The Department of Justice also should 
require all Federal agencies subject to t itle VI of the Civil R ights Act 
of 1964 to adopt strengthened and uniform regulations. I should point 
out that  it has done some of that.

As the leader of the entire Federal fai r housing effort, the Depart
ment of Housing and Urban Development should employ an adequate 
fai r housing staff, expand programs to provide funding for groups 
working in the area of fa ir housing, and conduct increased reviews, 
including community wide reviews, of the impact of its programs 
upon racial concentration.

All Federal financial regula tory agencies should require tha t super
vised mortgage lending institu tions take affirmative action to imple
ment the prohibition against discrimination in mortgage financing in 
title V II I of the Civil Righ ts Act of 1968. The agencies should require 
the maintenance of racial and ethnic data on rejected and approved 
mortgage loan applications to enable examiners to determine com
pliance with title VIII . They should also require mortgage lending 
institu tions to include nondiscrimination clauses in thei r contracts 
with builders and developers.

In addition to the foregoing, the Commission recommends the adop
tion of a national public policy designed to promote racial integrat ion 
of neighborhoods throughout  the United States. To implement such a 
national public policy, the Congress should enact and the President 
should approve legislation designed to provide suitable subsidies, either 
through  proper ty tax abatements, income tax  deductions, direct pay
ments. or other such inducements to individuals and families of all 
races who voluntari ly purchase homes in areas tha t will accomplish 
such an objective.

Thank you very much, Mr. Chairman.
Mr. Edwards. Thank  you very much, Mr. Buggs. You have de

scribed a deterio rating situation.
Mr. Buggs. Yes, we have.
Mr. Edwards. And one in which the Federal Government has had 

a large role in financing. Boston would not he going through  the 
commotion it is going throu gh today if the housing patterns had been 
different.

Mr. Buggs. Very true.
Mr. Edwards. In other words, it is very clear tha t segregation in 

schools results from housing patterns.
Mr. Buggs. Mr. Chairman. T would like to call your attention to a 

recent case in Chicago, the Gautreaux case in which the U.S. Court 
of Appeals for the Seventh Circuit, in an opinion by retired  U.S. 
Associate Justice Tom C. Clark, s itting by designat ion, has ruled tha t
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the record in the protrac ted case of Gautreaux v. Chicago Housing 
Aut hor ity,  et al.,1 makes it “necessary and equitable th at any remedial 
plan" to overcome segregation in Chicago's public housing, “to be 
effective must be on a suburban or metropolitan basis.” And it seems 
to me in the final analysis tha t is the final answer.

Mr. Edwards. And in 1971, then Secretary of HUD Romney test i
fied before the subcommittee on the same subject and we asked him, 
“Mr. Secretary, you have title VI of the Civil R ights Act that  directs 
Federal  agencies to cut off funds if the funds are being used in a 
discriminatory manner. And he said no, that it was the belief of his 
Department. The administration and the Departmen t of Justice 
believed that title VI could not be used in such a strong manner unless 
there was fu rthe r congressional direction by law.” And tha t has been 
their  atti tude  ever since. And I am not necessarily saying that  it would 
have worked i f they had exercised it,  but it cer tainly would have been 
better than what has developed.

Mr. Buggs. Tha t is true.
Mr. Edwards. The Federal Government has a very large influence 

in housing. I t not only licenses and insures the banks in their  deposits, 
and the same with the savings and loans institutions,  the insurance 
companies, and now pension funds, the Federal Government is 
involved, so your testimony is t ha t they are not exercising the  carrot. 
They have a carrot and stick. They also have a stick, and it is some
thing tha t you do not want to use unless you have to, but they have 
not used the carrot appropriately  ?

Mr. Buggs. That is true, and the stick rarely.
Mr. E dwards. The stick, they have not filed any actions?
Mr. Buggs. R ight.
Mr. Edwards. Mr. Wiggins.
Mr. Wiggins. Thank you, Mr. Chairman.
Mr. Buggs, I want to ask a few preliminary questions about the 

preparation  of the report itself. 'When did the Commission undertake 
the study ?

Mr. Buggs. The Commission undertook th is study initia lly in 1969, 
before my time, I might add, with the hearing  in St. Louis, followed 
by a hearing in Baltimore in 1970 and a hearing  in Washington in 
1971.

Mr. W iggins. The report we have before us entitled “Equal Oppor
tunity in Suburbia” is the product of those hearings ?

Mr. Buggs. I t is the product of those hearings together with addi
tional staff work since that  time and information provided to us 
through  the  S tate advisory committee investigations, with the help of 
our regional staff over a period of time since 1971.

Mr. Wiggins. How many witnesses, if you know, were called in con
nection with these hearings  in the three cities that you mentioned?

Mr. B uggs. There were 175 witnesses, 1,300 pages of  testimony, and 
1,500 pages of exhibits.

Mr. Wiggins. Did all or  a majority of the  Commission members par
ticipate in the hearings?

Mr. Buggs. They all partic ipated I know in the Washington hear 
ings, which is all t hat  I  was connected with. And also in St. Louis and 
Baltimore, yes.

14 36  F. 2d 306  (7 th  Cir„ 19 70 ), ce rt , denied , 402  U. S.  9 22  (1 97 1) .
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Mr. W iggins. Whe n d id  the Comm issio n a dopt the  rep or t i tsel f ?
Mr. Buggs. The  Commission  a dopte d the rep or t about 6 mo nth s ago. 
Mr. W iggins. W as  it  ad opted  u nanim ously  by th e Com mission  ?
Mr. Buggs. Yes i t was.
Mr.  W iggins. Mr.  B uggs, a p ar t of th is,  it  seems to me is th e d issa tis 

fac tion by the  Commiss ion wi th the  effect  of local zon ing  ord ina nces,  
and its  impac t upo n seg reg ation  in sub urb ia.  An d you hav e made 
recommenda tion s to  overcome t ha t effect. I  would  like to  ga in  yo ur  pe r
cept ion of  t he  pr op er  fun ction  of  zonin g in ou r society . Do you  agree  
th at  a juris dict ion havin g au thor ity  t o zone prop er ty  acts  p ro pe rly in 
se tting  asid e po rtion s of its  lan d fo r com pat ible indu str ia l uses,  fo r 
example?

Mr. Buggs. I  would th in k so.
Mr. W iggins. And  I tak e it your  a nsw er wou ld be th e same with  r e

spect to comp atible  comm ercial use?
Mr. Buggs. P robably .
Mr. W iggins . Do you a gree th at  it  is a p ro pe r exercise o f zo nin g to  set 

aside areas of  land  fo r mu ltiple  as dis tin gu ish ed  from single  fam ily  
housing ?

Mr. Buggs. Un de r ce rta in cond itions.
Mr. W iggins. Well , are  there any  conditio ns  th at  you can  imag ine  

which would adverse ly im pact the  equal op po rtun ity  o f i nd iv idua ls to 
occupy th at  h ousin g w ithout re ferenc e to  rac ial fac tors ?

Mr. Buggs. I f  I mi gh t say,  Mr.  Wigg ins , I  th in k th at  we are not 
quest ion ing  th e ri ght of  ju ris dict ion to  zone. We are  ques tio nin g 
what ju ris dict ions  s hould  assum e the res pons ibi lity fo r zon ing.  W ha t 
we are  rea lly  saying  is th at  one, local jur isd ict ions , and  by th at  I 
mean , of course, a city or a cou nty , may ten d, and oft en  do tend , to 
zone in a fash ion not com pat ible wi th the en tire metr op oli tan  are a, 
pu tti ng  ce rta in  kin ds  of hou sing, ce rta in  kin ds of  indu str y,  ce rta in  
kin ds of  businesses in one place wi thou t reference  to  o r c oncern abou t 
what is ha pp en ing in the  othe r par t of  the are a of which th ey  are  
almost an organic pa rt.

W ha t we are  saying  here is th at  th at can  lie corre cted  by a m et ro 
polita n organiza tio n,  zon ing  organiza tio n, th at  has  the  righ t an d the 
au thor ity  to  look over  the  whole m etr op ol ita n area, which  is an o rgan ic  
unit, and  to ma ke decis ions  th at  will  benef it the  whole area  an d no t 
ju st a par t of th e area.

In  ad dit ion  to  th at , such  an organiza tio n,  such an agency would  
have as a pa rt  of  its  po licym aki ng res pons ibi lity ind ivi du als  fro m all  
segm ents  of soc iety  who wou ld exercise  the righ t to look at  the pr ob 
lems such as discrim ina tio n on a rac ial  basi s, to look at pro ble ms  of 
discrimination on the  bas is of low- and m oderate -inc ome people as ov er 
and ag ain st the  more wealthy and affluent ind ivi duals , and to ar rive  
at some conclusion  t ha t would have t he force of law wh ich would  m ake  
the  zon ing  act ion s equ itab le to all of  these indiv idua ls in th at  m et ro 
po litan  area. We  are  not quest ion ing  the ri ght to zone. We  are ques
tio ning  how i t is d one  and  who does it.

Mr. Wiggins . Yes. I un de rst an d that . Is  i t a p rope r consid era tio n by 
a zon ing  au th or ity to con sider the prote cti on  of lan d values  withi n 
th at  area to be zoned?  To  be more specific, I  c an ima gine, as a pra cti 
cal mat ter , if  an  are a were  zoned fo r mul tip le  housing, th a t is fo r 
apar tm en ts or  some thing  sim ila r to th at , th at  pla cin g side by side a
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luxury apartm ent with high renta ls being demanded next door to a 
low rental unit might adversely affect the  proper ty value of the high 
rental unit.

Mr. Buggs. Might and might not. I happen to live m such an area in 
Montgomery County. My house has appreciated  by 89 percent in the 
last 6 years. During  that time a public housing project has been built 
right  across the street. R ight next to that  public housing project is a 
moderate-incoming housing project. No more than half a mile away on 
the same side of the street is a luxury  townhouse development. No
body’s property  has depreciated there. I think  it pretty much depends 
upon the attitude of the people about other people as to whether or 
not p roperty depreciates or not.

Mr. Wiggins. Well, I can understand that. I am wondering about 
whether it is a legitimate interest on the par t of the zoning body to 
give consideration to that  factor?

Mr. Buggs. If  their facts are right , it is a legitimate interest, but 
there has been, as you well know, a myth going around tha t when black 
people move into neighborhoods property values go down. It goes 
down if there are all kinds of white flight, and where there is no white 
flight, in many instances the prop erty values go up. I t is a question of 
‘the factual situation as to whether or not individuals who zone will or 
will no t provide tha t kind of “protection” to proper ty values.

Mr. W iggins. Well, I  am personally not th inking in terms of  black 
and white occupancy. I am just looking at the kind of investment 
made side by side, and if they tend to be incompatible for reasons 
quite apart from race, it is possible tha t a property interest might be 
eroded as a result of tha t governmental act. I do not have any em
pirical data , I am just merely asking if i t is proper  for a governmental 
unit to consider such possibilities ?

Mr. Buggs. Oh, I think it is.
Mr. Wiggins. Let us consider this. In an area set aside for single 

family residences only, is it prope r for a zoning agency to establish 
minimum lot sizes within a residential zone so as to group together 
let us say larger lot sizes and separate  that  from smaller lot sizes, 
antic ipating that  perhaps more expensive housing might be built  on 
the larger lots than on the smaller lots?

Mr. Buggs. I am not so sure tha t tha t necessarily follows, th at it 
takes a larger lot to build an expensive or more expensive house. I 
have seen some awfully expensive houses in Los Angeles, and I am 
sure you have, on mighty tiny lots. I am not sure the two things 
necessarily follow. My answer would be “No.”

Mr. W iggins. Well, if the plan recommended by you were imple
mented, am I correct in saying tha t it would be your wish, a t least, 
that  there be no land set aside for large lot sizes within a residentially 
zoned area  ?

Mr. Buggs. Anyone can buy two lots, or three lots if  he or she wants 
to. It  would seem to me t ha t a parcel of land can be added to or sub
tracted from, and a person could make the lot larger by buying the 
one next door if one were available.

Mr. Wiggins. I realize that.  But,  I am wondering if I correctly 
understand you, Mr. Buggs. tha t it would be your preference t hat  all 
residential zoning be in the minimum lot sizes so th at an individual
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could build on the  minimum lot if he wished or could group togethei 
several lots to build a larger  home if he wished ?

Mr. Buggs. I th ink I would take that position.
Mr. Wiggins. Are you satisfied that  that  is practical and tha t, in 

fact, suburbia would develop with 5,000-square-foot developments, 
and I am talking about lot sizes. 50 by 100 or less, and perhaps  half 
acre or acre and these would, in fact, develop along one block?

Mr. Biggs. I do not really know. If  there were no alternative,  1 
suspect that  it would. And if we give people alternatives, which in 
their  applicat ion become discriminatory against other people, then 
we become a par ty in a sense to that discrimination. If,  on the other  
hand, individuals who want large r lots are able to buy them, I do 
not think we are discriminating against those individuals.

Mr. Wiggins. Well, in practice, is it not likely that those individuals 
who could afford to group toge ther lots and build larger homes would 
tend to do so, and you would find an area developed into larger housing 
because of the economics of that situation ?

Mr. Buggs. Yes. Yes; but not because the Government helped them 
do it.

Mr. Wiggins. I understand. If  tha t is, in fact, t rue. I  think that it is 
possible tha t the concentration of low-income and minority groups in 
urban centers could be diffused throughout suburbia, but that  within 
suburbia you would continue to have pockets of low- and moderate-in- 
come housing which would tend to concentrate minority members in 
them by reason of their  economic status. And you would have a series 
of ghettos as distinguished from a large ghetto. Is that not an unrea
sonable expectation?

Mr. Buggs. That  could happen. That  could happen.
Mr. W iggins. Are we moving forward by doing that, in your  view?
Mr. Buggs. I said it could happen. I am not sure tha t it necessarily 

would happen. I thin k anything, of course, is possible.
You and I both know of many places in California where tha t has 

happened, in the El Monte area, in the San Fernando Valley area. I 
think  there have been other things, however, tha n economics th at do 
that.

With due respect to Mr. McClory who pointed out today that peo
ple like to live with individuals  who have a common ancestry, I do 
not think tha t is so at all. People like to live with individuals  with 
whom they are comfortable, and that  does not  necessarily mean indi
viduals of an ancestry similar to thei r own. Not only that, and as a 
result of that, however, let me go back.

What has happened in the areas tha t I had reference to is not jus t 
the economics of the situation, but it is because real estate dealers and 
others have always participated in practices of steering and outr ight 
discrimination. This segregation did not just  happen, it did not just  
happen because El Monte was the only place in the San Fernando 
Valley that black people could move to.

Mr. Wiggins. We are talking about a concerted effort of brokers, 
and we are really talk ing about an enforcement problem, are we not, 
with respect to the law?

Mr. Buggs. T hat  is true.
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Mr.  W iggins. An d th e conduc t th at  you are  des cribin g is illeg al, 
an d it ought to be sto pped , and the re may  be reason s why  Justi ce  is 
unable to do th at , bu t it  does not tak e new leg isl ati on  to do th at  so 
mu ch as it does take enforcement  of the  e xis tin g laws, is that  co rrec t ?

Mr. Buggs. I t take s some addit ion al leg islation I thi nk . If  HUD 
ha d enforcement  pow er it  cou ld do a good deal  more than  havin g ad 
minist ra tiv e enforceme nt pow ers,  cease and desis t au thor ity . It  could  
do a lot more than  ha ving  to go to cou rt on every case it files.

Mr.  E dwards. May  I  i nte rr upt ?
Mr.  W iggins. Sur ely .
Mr.  E dwards. M r. Buggs, in teg ratio n of public schoo ls has  tended  

to wo rk be tte r in the  So uth  th an  in the  No rth  and in the West. Is  it  
yo ur  view t hat  thi s is because histo ric all y the hous ing  p at te rns in the  
So uth were  cond ucive  to in tegr at ion o f schools in  th at b lack people and 
wh ite  peop le lived in gro ups, bu t these were  scatt ere d and  ad jac ent 
of ten ?

Mr.  Buggs. And the y did  not always  jus t live in groups, Mr. Ch ai r
man. I am from  Bru nsw ick . Ga..  where I spent all of  my ear ly years. 
In  f act , I did  not leave the  S ou th  u nt il I was 35 years  old. In  my neigh 
borhood we had  a house on the  corne r nex t door to us which was a 
white fam ily. Across the  s tre et  fro m us were eig ht wh ite  fam ilie s and  
one black fam ily, and  to the left of us was a black family , and  across 
from th at  blac k fam ily  there  was a public hou sing pro jec t for whites. 
We just did  not live in these ghett or ize d kind of situa tio ns . Of  course, 
the re were some ghe ttos . W ha t it did  was more th an  m ake  integrat ion  
because of physica l prox im ity  easier, it made in tegrat ion easier be
cause black and  white peop le, of  all income levels, knew  each othe r. 
They were  used  to  each othe r and  it did  no t make  th at  m uch difference. 
Th ere  was  a kind  of  un de rst an ding . An d once the  So uth got  over its  
so rt of  f igm ent  of i ts co rporate  ima gin ati on  t hat  w hite sup rem acy  was 
the  or de r of  the  day , th ings  beg an to work.  An d it seems to me that  
unless we c rea te a s itu ati on  in th is  countr y in which individu als  of  all  
races,  of  all income gro ups beg in to know, to apprec iat e and  un de r
sta nd  each  oth er,  we j ust are not goi ng to have the  kin d of  peace and 
tra nq ui li ty  th at  I  th ink we are  all  look ing  for.

Mr. W iggins. I would like  to proceed with th is m at te r of zoning 
just  a b it.  In  my experience, the ado ption  of a zon ing  ordinan ce is the 
adop tio n of  a pla n which looks  to  th e fu tur e. It does not work a m irac
ulous cha nge on the landsc ape , it merely says  th at  new con stru ctio n 
mus t com port wi th the  plan. Ofte n wi thi n areas desig nated  as ma nu
factur ing.  for  example, you have  m ixed  uses, inc lud ing  sing le and  mul
tip le family  residences,  but the  governi ng  body is say ing  we wan t no 
more of  th at  in Ibis  a rea , we would  like  it to deve lop int o a comp ati 
ble indu st ria l area, for exam ple.  An d as a result  o f th at  governmental 
decis ion you see a steady  decline  and di lap idat ion in nonconforming 
uses, th at  is. uses whi ch could  not  be con struct ed anew in these areas.  
Th at  is pa rt icul ar ly  eviden t, it seems to  me, in ou r urba n centers. 
Most of  th em are  zoned fo r indu st ria l and  co mmercial  uses, and yet we 
see tho usands  and  tho usa nds of  peop le liv ing  the ir,  neverth eless, in 
subs tan da rd  and di lapida ted hous ing  sim ply  because the owner  has 
no t yet  foun d a sui tab le com mercia l or  indu str ia l tena nt  ju st ifyi ng  
reb ui ld ing f or  th at  uniq ue purp ose .

Now. giv en th at  rea lity, and I th in k it is a real ity  in ou r society, if
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we were to adopt zoning plans such as you suggest here, recognizing 
tha t it looks only to the future , have we really impacted the fact tha t 
there will continue to be concentrations of low-income people in non- 
conforming housing in the urban center because it is cheap, much, 
much cheaper than the new housing which may be built in suburbia, 
consistent with the new plan ?

Mr. Buggs. I suppose you are right. If  we make an assumption that  
the Federal  Government will assume no responsibil ity fo r doing some
thin g about the housing stock in this country, and it has not been 
doing very much in the last few years, it would seem to me that if we 
had a Federal program which looked to the needs of low- and moder
ate income people, and if. on the other hand, we had a metropolitan 
community and housing development agency with the responsibility 
for seeing that housing coming to that area was going to be fair  and 
equitable to all classes and races of people, tha t things  might not 
stay that  stagnant.

Mr. W iggins. Well, i t is possible that you would find large  sections 
of our metropolitan areas simply being evacuated, and the property 
there remaining idle until such time as it attracted a commercial client, 
or one became available. Tha t is possible. I think more likely you 
would tend to find that  the landlord would seek to recover some return 
on this dilapida ted housing, and would make it available at a very 
low cost. And a certain segment of our society would gravit ate to tha t 
housing because it is consistent with their  ability to pay. And in all 
probability, there would be a high concentration of minorities in that 
housing, notwithstanding our great plan.

Now, there is one other point I would like to explore. This goal of 
achieving equal opportunity in housing has a constitutional nexus, 
but T am not so sure that it is mandated by the Constitu tion alone, or 
whether it must be supplemented by legislation. I am inclined to think 
it is the  latter, absent overt or subtle governmental discrimination in 
housing. That is an important distinction I think,  since you are en
visioning, I think, a multi]urisdictional author ity. Is tha t correct?

Mr. Buggs. Yes.
Mr. Wiggins. And the recent decision in Detroit in another area, 

schools, casts some doubt upon the consti tutional mandate of a multi- 
jurisdictional solution. I t would be no solution in housing, as I  see it, 
in your mind, Mr. Buggs, to simply say that  the urban center must 
deal with it.

Mr. Buggs. That is right.
Mr. Wiggins. So insofar  as the Detroit decision has any applicability 

in this area as a possible precedent, it would be unsafe to rely upon the 
courts as a vehicle for mand ating  multi]urisdictional plans. I t is going 
to take legislation; is that not your thought ?

Mr. Buggs. Well, I would ask our general counsel in a moment, but 
just one statement. I read this  Gautreaux decision. O f course, th at is 
not the IT.S. Supreme Court, but right next to it. which did take the 
position in that case, at least, that a metropolitan program was the 
only one that would work, and they so mandated.

Lar ry, maybe you can answer.
Mr. Wiggins. Maybe I misunderstood the case, but I yield to the 

more knowledgeable.
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Mr. Glick. Well, Mr. Wiggins, you refer, I am sure, to  Milliken v. 
Bradley.

Mr. Wiggins. I am sure I do.
Mr. Glick. And I think there the case is really not apposite in the 

situation we are discussing now, because what the court said essen
tially , I  believe, was that there was a local responsibility of  the boards 
of education, and while it  found tha t the board of education of the 
city of Detro it had discriminated on the basis of race, it has not 
found that the boards of education in the surrounding jurisdict ions 
had done so, and therefore, they had no constitutional obligations to 
enter into any kind of an arrangement with the city of Detroit.

Now, that "may not be the case at all in the jurisdict ions that sur
round metropoli tan areas. I t may be very clear and. of course, a factual 
situation would have to be found, but I expect there would be ones 
in which all of the jurisdictions in an area surrounding a metropolitan 
area had not in a conspiratorial way. but over time, all engaged in 
activities which were unconstitutional.

Mr. Buggs. May I read from this, Mr. Wiggins?
Mr. Wiggins. Certainly, Mr. Buggs.
Mr. Buggs. This is a quote from the Gautreaux case. The court went 

on to say :
Th e op ini on  d is tinguis hes  th e re ce nt op inion of  th e  U.S . Su prem e C ou rt  in 

Aftift&en v. Bra dl ey , 42 USL W  5249,s w he re  th e  hi gh  co urt  he ld  5-4 , th a t a 
m et ro po li ta n pu bl ic  ed uc at io n de se gr eg at io n p la n  w as  no t pe rm issibl e in th e 
D et ro it  ar ea . In  th a t ca se  Ju st ic e  C la rk  no tes,  “ove rw he lm ing pr ob lems of  
logisti cs , financ e, adm in is tr a ti on  an d pol it ic al  legi tim ac y, ” wo uld a tt end  an y 
de gree  fo r m et ro po li ta n re li ef  in pu bl ic  ed uc at ion.

But then he s aid:
Th e adm in is tr a ti ve  prob lems of  bu ild in g pu bl ic  ho us in g ou ts id e Ch ica go  are  

no t remotely co m pa ra bl e to th e prob lems of da ily bu sing  th ousa nds  of  ch ildr en  
to sch oo ls in  o th er d is tr ic ts  ru n bj’ o th er  lo ca l go ve rnmen ts—

And then proceeds on to say that—
th e  co ur t th us ho ld s th a t th e  po rt io n of  th e  p la n al re ad y ap pr ov ed  by th e lo w er  
court  in  Ch ica go  may  go fo rw ar d.  I t d ir ects  in  th e m ea nw hi le  th e su burb an  or 
m et ro po li ta n phas es  of  th e  pla n can be pe rf ec te d an d ef fectua ted.

Mr. W iggins. Well, I understand. I read the case twice, as a matter 
of fact, but I am not certain I fully understand all of its ramifications. 
It is relevant here by analogy at best, but it dealt with the local Federal 
judge implementing the Constitution as much as the statute, viewing 
a problem and saying  tha t it  required an areawide solution, even 
though it must involve of necessity those against whom no discrimina
tion could be proved, that the problem required an areawide solution. 
In tha t there is some analogy to your perception of this problem, i t 
requires an areawide solution almost whether or not we are to prove 
that any acts of discrimination or potentia l acts of discrimination took 
place in the adoption of  zoning ordinances. And to the extent that the 
analogy is appropr iate.  I would guess it means tha t you could not rely 
on the courts to implement any such areawide plan, but it may take 
legislative solution, which at least for the purposes of argument I will 
say is within the power of this Congress to enact.

2 42 U.S.L.W. 5249  (U.S ., Ju ly  25, 1974).
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Mr. Glick. Well, I would certain ly support that  position. Mr. 
Wiggins. I think while it is possible, and I  would th ink likely tha t the 
Supreme Court would in time reach a decision in the housing area 
contrary to the decision it reached in Bradley, certain ly congressional 
action would ease the path considerably and would avoid extensive 
litigation. And I think that is a very appropria te action for the 
Congress to consider.

Mr. Wiggins. Mr. Buggs, to what extent do you believe this problem 
is a problem of class discrimination as distinguished from racial  
discrimination ?

Mr. Buggs. I do not think there is very much question about i t. that 
both are there, class and race.

Mr. Wiggins. Do you recall the statement of Mayor Stokes indicat
ing tha t his efforts to achieve simila r goals were met with great 
resistance, which he characterized as a class resistance as distinguished 
from a racial resistance?

Mr. Buggs. Yes.
Mr. W iggins. You would subscribe at least in par t to that?
Mr. Buggs. Yes.
Mr. Wiggins. Does the Constitut ion prohibit that ?
Mr. Buggs. Class? I do not think  it does.
Mr. Glick. The Valtierra case 3 would seem to indicate not. You 

remember the California  case in which there was an attempt to build 
some public housing, and the court held, if I remember it correctly, 
and it is a few years ago. the court held that  the economic class of 
people were not a protected category under the 14th amendment, so I 
would expect that your answer, or I mean the answer is “No.”

Mr. W iggins. Even though there may not be a constitut ional dep ri
vation, I take it  that you would subscribe to the view that the Congress 
has the power to declare a public policy against class discrimination 
and legislate in that  field, even though it may not be bottomed upon a. 
parti cular constitutional clause, or amendment, the 14th amendment, 
for example ?

Mr. Buggs. In the responsibility to take care of  the general welfare 
of the people, the Government I think, yes, could.

Mr. Glick. In addition. Mr. Wiggins. I think the Congress would 
also be interested in considering such legislation bearing in mind that  
the economic deprivation impinges more heavily on racially protected 
minority groups than others, although numerically, of course, there 
are more poor Caucasian people than there are minority people, but in 
percentage terms the economic class level is lower among minorities. 
And this is certain ly an avenue that  Congress can consider in 
legislation.

Mr. Wiggins. I  understand. From a constitutional point of view I  
tend to think  t hat  the facts indica ting that racial minorities are con
centrated within an economic class would be a suspicious circumstance, 
certainly justifying  inquiry to determine whether there were overt 
Government acts compelling tha t result which would be unconstitu
tional, although it, in fact, would not decide the case, and the fact of 
that class identification would not be the determining factor.

3 V al ti er ra  v. H ou sing  A u th o r it y  o f C ity o f San .Jose. 313  F . Su pp . 1 (D.C. CAL ., 19 70 ),  
re v 'd  an d re in ’d., sub  nom . Ja m es  V. Val tier ra , 402  U.S . 137 (1 971).
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T am going to ask only one more question. Mr. Chairman, and then 
yield to mv eolleagues. Somewhere in this report, or perhaps in your 
testimony, Mr. Buggs, you state tha t all persons in this country , desir
ous of acquir ing housing, should he able to do so where they want to 
acquire housing. The operative word there is “want.” Do you really 
mean that ?

Mr. Buggs. In terms of general geographical areas. Obviously if a 
person does not have the financial capabil itv to buy a certa in piece of 
property, he or she could not do that. T think what we are saying is 
that in broad, general metropolitan areas an individual ought not be 
excluded from a total community, a total community of some consider
able size, and similarly because that person is not able to pay $30,000 
for a lot. •

Mr. Wiggins. I see. Then economic factors within the community 
still perhaps would result in certain  groups, but at least within the 
community as a whole there would be an opportunity somewhere?

Mr. Buggs. That is right. •
Mr. W iggins. I represent a lit tle  community that,  at  best, is largely 

white. There are minorities living within tha t community, but it is 
largely white. It  has minimum lot sizes within it of 1 acre, and 
frank ly it is developed to cater to those people who have and like to 
have horses, and there are riding t rail s and many activities relating to 
that. Tha t city was organized for that  purpose. That city used to be 
in a county area, and the residents were fearful  of encroaching uses 
which would preclude the horsey set, and so they joined together and 
incorporated.

There are several in southern California that fall in that  category.
Rolling Hill s in southern California. And B radbu ry is another one in 
another part of the country and in another city which I shall not 
identi fy within my own congressional district.

But do you deny that the citizens that  own pro perty  within these 
areas should have the right to organize such a community for their  
mutual benefit ?

Mr. Buggs. That  is a good question. Mr. Wiggins. I suppose that 
there are other ways which would make it possible for other people 
to enjoy some of these benefits, too. I would not say tha t individuals 
should not in all cases have the benefit of a horse and a place to keep 
tha t horse.

The only question is : Can other people also have some of those bene
fits ? We all like horses, but we all cannot have huge places in which to 
ride them.

Mr. Wiggins. That is right.
Mr. Buggs. And I  would like to see in some of those communities that 

I am very well aware of some provision made fo r a man who might *
have to rent a horse, but also someplace where he could ride in that 
area, and could have a small house, if he could not afford a mansion.

All I  am saying is that the exclusive right of individuals simply be
cause they have wealth to enjoy the best things of life ought not be 
divided by State action, and the  S tate does have a responsibili ty to see 
to it that  other individuals get some of that  too.

For example, we have oceans all around us. jus t as we have land.
And there  have been situations  in which in my own home town. I used 
to go bathing on the beach. Financiers and wealthy people who wanted
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to have beaches, as other people in California  wanted to have houses, 
bought a ll of the  land. I lived in a coastal area and I could no longer 
go in swimming.

Had I been in a di fferent age—tha t was because of racial discrimi
nation—in a different age, if  I had money, I could not have bought 
there either, even if there  were no racial discrimination, because every
body had it. Therefore , we are effectively stopped from enjoying some 
of the pleasures of life.

I think tha t some provision has to be made for all individuals  to 
have some of that joy.

Mr. Wiggins. The other side of the coin is tha t there are some, usually 
a leader in a minority group, who attempt to  engender support for the 
idea of a black community to incorporate  an existing  ghetto, we will 
say, so as to maximize the political power of blacks, and also to make 
tha t separate community a possible beneficiary of grants  and other 
funds which might pour into that community.

Have you given some thought about the political  implications to 
blacks and minorities of implementation of such a plan ?

Mr. Buggs. The black politicians certain ly are. I  am strongly, tota lly 
opposed to it.

I don’t know whether you recall, but that  suggestion was made in 
Los Angeles directly aft er the riot, and I was direc tor of the Human 
Relations Commission there. And, at one time, the board of super
visors even started to discuss it. I thought it was a terrible mistake, 
because I think  I  know’ what would happen in a situa tion of tha t kind, 
part icula rly in the light of the atmosphere tha t existed then.

Then Chief Parke r’s police would have told every black person who 
stepped across the boulevard to get back, and we would have had a 
terrible situation. It  does have political ramifications.

I am not sure but w hat they should not have political ramifications, 
because I would hate  to see tha t happen, but if w*e look again at the 
Los Angeles area, which we both know very well, it did not keep Tom 
Bradley from gettin g elected mayor, although there are only 18 per
cent blacks in tha t city. It  did not keep Senator Brooke from being 
elected in Massachusetts, with only 2 percent in the black population.

I th ink maybe black politicians and other individuals concerned w ith 
techniques need to take a look at that as a lesson in better politics than 
perhaps  they are practicing at the moment.

Mr. Wiggins. I could not agree more, t han  a citizen ought to be 
elected to a public office on qualification, and not on color of skin, tha t 
tha t should not be a relevant factor. Tha t is the way it ought to be, 
but I  am not prepared to say tha t it is the way it is.

The scattering of blacks in the manner tha t you are envisioning 
might  result in having almost no blacks in Congress for a period of 
time, almost no racial minorities  in Congress, simply because they 
would not achieve a m ajori ty status within any political subdivision, 
and tha t is a factor tha t is being employed, but cannot be overlooked.

Mr. Buggs. When this country gets to the point where it can with 
equanimity and poise permit minority groups to live where they want 
to live, then we will have reached the point where they will elect a 
person on his or her qualifications and not on race.

Mr. W iggins. Let us hope so. but in the short run. how’ever. it is pos
sible that you w’ould have a polarization situation in Boston today,
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you wou ld sim ply  have  a po lar iza tio n as a result  of  the  change , and  
the  imple me nting  of such a plan  could res ult  in the  shor t run in the  
kind  of  po lar iza tion which migh t deny a grea t many peop le, many 
wo rth y blacks, a nd Chicanos, and  any other  rac ial  m inor ity , who  would 
find them selves within  a minor ity  in a juris dic tio n, the  op po rtu ni ty  
to hold  public office. . . .

We ll. I  do not th ink th at  sho uld  guide ou r conside rat ion , but  it is 
a f ac tor to  be considered.

Mr. Buggs. Yes; it  is.
Mr.  W iggins. Tha nk  you.
Mr.  E dwards. F at he r D rin an .
Mr.  D rin an . Than k you. M r. Ch airma n.
Mr. Buggs , I welcome you here, bu t in all can dor, I  a m depressed at 

the  moment because 3 years  ago you went  throug h a previous run  
on th is very line  of quest ion ing  wi th Mr.  Wigg ins . An d 3 y ear s ago, 
almost to the  day,  he asked you th is quest ion : “I) o you  believe in 
the  of ten -st ate d pro posit ion  th at  black citiz ens  like  to live  in black 
areas and white citiz ens like  to  live in whi te areas?

An d I am depre ssed,  because I was not  a mem ber of  the subcom
mittee  at  th at  time , and I am no t certa in rea lly  t ha t any pro gre ss has  
been made, and  th at  a good dea l of  ret rog res sio n has tran sp ired  since 
you came h ere and  helped  the commit tee,  and the c ommit tee ap pa rent ly  
has  fai led  in its overs igh t func tio ns  to do an ything  about Feder al 
policy. An d, I am dis cou rag ed,  Mr. Wigg ins , and I want to  a pologize  
to you, because p resum ably, th e J ud ic ia ry  Comm ittee  has  been a m ajo r 
fa ilu re  in ca rry ing out its  o versigh t fun ction, because in the  bill th at  
was signed  in Au gust by Pr es iden t Fo rd  on hou sing, a mass ive bill 
goi ng  severa l yea rs int o th e fu tu re , I  wou ld feel th at none  of  the  
objectives sta ted  in your  tes tim ony, or even any  of  the find ings  of 
your  stu dy , have been i ncorporat ed .

Would you ten d to a gree  ?
Mr. Buggs. I think  th at  is esse nti ally true .
Mr. D rin an . I  would ask  you.  t he refore , Mr.  Buggs , th at  since you 

came h ere  on O ctober  27. 1971. and  heard the  questions  of  Mr.  W igg ins  
and  oth ers , what have been the majo r fa ilu res  of th is  subcomm ittee  
of th is  Congres s?

Mr.  B uggs. Fa ilu re  is yo ur  word.
Mr. D rin an . We fai led . We  are  the  o nly  s ubcomm ittee  in the  enti re 

Congress t ha t h as ju ris dic tio n and  over sight fun ction on civil rights .
Mr.  Buggs. I would  th in k th at  the  committ ee sho uld , fo r exam ple, 

look at what we have  said here on the  ma nner in which the  Dep ar t
me nt of  H ou sin g and  U rb an  D eve lopment is not en forcing  to  the  limit 
of th e law  it s re sponsibili ties .

I wou ld t hink  th at  the C ong ress  migh t a pp ro pr ia te ly  pa ss an a mend
men t to  tit le  YTTI of the  1968 act which wou ld make it possib le for  
H U D  to have cease and  des ist power. I would th ink th at  the  over
sig ht com mit tee mig ht find out from  the  Ju sti ce  De pa rtm en t why it 
has br ou gh t so lit tle  lit ig at io n in instanc es in which publi c and  low- 
income housing  has  been den ied  in certa in geograp hic al loca tions  
aro un d the country .

Mr.  D rin an . All rig ht . Mr . Buggs. fo r inst ance, you ind ica te in 
the  repo rt here  th at  the re has been only one suit as of  Ja nu ar y 1. 
1974, in the area  of housing, and  th is is on page 4 of  yo ur  sta tem ent .
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I take it that  no fur ther  suits have been introduced by the Depar t
ment of Justice since January 1, 1974, on exclusionary land practices?

Mr. Buggs. I do not believe there have been.
Mr. Drinan. Well, I assume those who have more power on the

Judiciary  Committee than I have, the ranking chairman and the 
ranking minority person, would follow up on what they learned 3 
years ago. Maybe they see that there is no use.

What  is the point of writing to Mr. Saxbe, what is the point of w rit
ing to Secretary Lynn. Maybe that  is the ir at titude . I  do not know.

But what, in essence, could we do? Here it is September 19, 1974, 
and I go back to the very things tha t you say on October 27, 1971, 
and in all candor, to show you my guilt in this matter, I never heard

• of these hearings until  this morning. They were given to me this  
morning.

Now, that  is a fa ilure  on my part. But, what in reality could we do ? 
I am sick and tired  of writing to all of these characters and gett ing

• a form letter back from Mr. Saxbe or Secretary Lynn, or his 
predecessor.

We had breakfast one day with the predecessor of Mr. Lynn, George 
Romney, 14 Members of Congress, and we pressed him very severely 
on this, and he said he would do something, and nothing ever hap 
pened. So, what in reali ty can we do ?

Mr. Buggs. Well, Father  Drinan, it seems to me in the formation 
of the act which was recently passed and signed by the President tha t 
the Congress might have taken, at the suggestion of this committee, 
a responsibility for dealing with some of these problems. But, tha t 
is the Congress' responsibility, and obviously t ha t act hasn' t solved 
many of the problems tha t were reported in 1971.

Mr. Drinan. I  guess it  is a sign of the lack of coordination in the 
Congress itself. Here is a subcommittee tha t has worked very hard  
in dealing with oversight  on housing and then to the best of my 
knowledge we had little,  if any, input into this  massive housing bill 
tha t was put through bv the Banking and Currency  Committee.

Now, maybe you could say this is a failure of us to research and 
do oversight. But, what is the point of writing letters ?

I mean, in all candor, you people have put in this document here, 
which is infinitely bette r than anything the subcommittee can do, 
what the impact is going to be. We can adopt it, we can publish these 
hearings, but I am just wondering what we can do specifically about 
the fact that HUD has only 42 attorneys in its civil rights division.

Is there any s tatement or any commitment by Secretary Lynn tha t 
he wants to do something about it?

Mr. Buggs. Not that I know of. He may have.
Mr. Drinan. Maybe we ought to have Secretary Lvnn here and ask 

him, or maybe OMB killed their  request, or somebody killed the re
quest for a few more lawyers. But we can investigate HUD, we can 
investigate Justice, we can pound upon the White  House, but  just in 
all candor, I feel that 3 years from now you will be back here saying 
the same thing.

And, as you may recall, in my previous incarna tion. I was closely 
associated with the US.  Commission on Civil Rights , and for 7 years 
I was the chairman of the Massachusetts State Advisory Committee.
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We did a survey of housing in Massachusetts, and part icula rly in 
Boston, which demonstrated all the things that you said.

And out of that  hearing and many others came Massachusetts law, 
which I would like to talk about now. And you mention it in your 
statement here. And you know better than  I what problems that has 
encountered.

And when Mr. Wiggins was ask ing his questions about the rights 
of the lily-white suburbia to keep the ir nice l ittle  preserve safe for 
themselves and their  horses, I was thinking  of the antisnob zoning 
law that we p ut through in Massachusetts, and all of the other litig a
tion and legislation that we have had.

What would you say is the next step for the States, including Mas
sachusetts. if they want to implement your objectives ?

Mr. Buggs. The recommendation has been made, Father  Drinan, 
for the establishment of a metropolitanwide area of community hous
ing, development agency.

Mr. Drinan. Well, 1 know that , and I am fami liar with it, But I 
cannot reject its wisdom.

But, you know as well as we do. tha t tha t is not going to pass the 
Congress right  away. As a matter  of fact, may I  ask this, is there even 
any law proposed in any committee which is designed to facil itate free 
housing choice throughout  the metropolitan area by this device?

Mr.BuGGS.Ofcourseno t.no.
Mr. D rinan. Does the Commission want to file something? Would 

you want this subcommittee to help you file something ?
Mr. Buggs. I would certainly  like to see it filed, and if we could 

be of any help, we would be delighted to be of help.
Mr. D rinan. Well, I would like to file it. As I say, i t is not going 

to pass r igh t away, but it should be here. And I assume that is one 
of the things that we could help you do as an oversight committee, 
tha t you could prepare  it, or have staff here prepare it.

I know that members of this committee would be happ y to look 
at it, and possibly file it, and maybe even improve it.

But, once again, going back to the deficiencies of the Congress, we 
would not have jurisdiction over that , I assume. We might  or might 
not, I do not know.

But, if this is designed to implement civil rights,  I suppose we 
would. But, if it is just for housing, it would go to  some other com
mittee.

Mr. Buggs. Father  D rinan,  I  would like to call your and the other 
members of the committee’s attention to the other recommendation 
which has been a favorite of mine for  a long time, and taken  in concert 
with the metropoli tan suggestion. T would think it has an oppor tunity 
to do some remarkable, revolut ionary things in this country.

The Federa l Government has never used the kind of ca rrot  in terms 
of the integration of housing in this  country that  would appropria tely 
get the job done. Tha t recommendation suggests, inasmuch as when 
the Federal Government has a need to establish, to make a national 
policy work, such as, for example, in the field of agricu lture, in the 
field of maritime, it does something about it.

It  buys its way. It  provides subsidies. If  I am not mistaken, $30 
billion in subsidies for  the Maritime Commission to assist in the pro-
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duction of ships in th is country  over a period of years. It  is an awful 
lot of money.

But, in the area of some of the kinds  of social problems we have, the 
Federa l Government never has done that . And one might question 
whether or not it really is interested in the establishment of a policy 
of nondiscrimination.

And further than tha t, integra ted communities throughout the 
country. The suggestion was that there are many people, white and 
black, who would respond to a subsidy designed to promote integra
tion. In other words, if a white person moved into a community 
tha t was 25-percent black, that white family would get a subsidy on 
the house that they bought, a Federal subsidy, or a black family mov
ing into an all-white community would get a subsidy of a certain 
amount, or a tax  abatement or some kind of financial assistance.

I would like to think  tha t we are all good, because it is good to be 
crood, and we do righ t because it is r ight to be right , but that is just 
is not always so. Many times we do good because i t pays to do good. 
We are right and do righ t because it pays to be right .

And if we would st art  t hink ing of providing these kinds of incen
tives to people, together with the kind of metropolitan area housing 
and community development agency we suggest, we might begin to 
increase the pace at which integra tion takes place in this country.

Mr. Drixax. Mr. Buggs, coming back to the Federal bureaucracy, 
it is my impression th at the Civil Rights  Section of HUD  seldom if 
ever gets together with the Civil Rights Division of Justice  and tha t 
there real ly is no coordinated plan or scenario tha t they are working on.

Is that a fa ir statement ?
Mr. Buggs. I  do not know. We can find out.
Mr. Dkixax. Well, in the key cases that  have come into the Courts of 

Appeals, or even to the ILS. Supreme Court in the last several months, 
I do not recall that Justice has filed as an amicus in any of these.

Mr. Buggs. That is true. I have a list of them here.
Mr. Drixax. Who makes that decision ?
Mr. Buggs. The Justice Department makes th at decision, the At

torney General.
Mr. Drixax. Are there any memos as to why they bugged out, copped 

out, or failed to file ?
Mr. Buggs. We hope to report in our forthcoming Federal civil rights 

enforcement effort, in which we are looking at the Department of 
Justice for  the first time since 1970 on that  very issue.

Mr. Drixax. I read this. When would tha t be out, Mr. Buggs?
Mr. Buggs. Probably the early part of next year.
Mr. Drixax. Are there any advance findings?
Mr. Buggs. No, sir. Not yet.
Mr. D rixax. Let me t ry to help you formulate some of them. There  

are at least two suits I  know of involving priva te real estate companies. 
Has the Department of Justice intervened, o r considered intervening  
in any of them ?

Mr. Buggs. I do not know which cases you have reference to.
Mr. Drixax. Well, there is one in California, a Califo rnia realty 

company was involved, and my unders tanding is th at John Mitchell 
told the Civil Rights Division just to stay away.

44 -2 7 3  0  -  75  - 3
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Well, this is the type of th ing tha t I suppose would be helpful if you 
put it into this comprehensive report.

But, again, sir, I sit here as a member of this committee and I just 
wonder what we can do. We find out, we have confirmed all of these 
things  and I could not p inpoint and confirm right at the moment, a l
though I know there are a number of suits that  have been recommended 
by line attorneys in the Civil Rights Division which have been rejected 
by the  higher officials, and all of these suits involved at tempts to re
move local obstacles to low-income, minority people moving into white 
residential areas.

And those suits have been proposed and rejected in Cleveland, 
Columbus, Pascagoula, Mississippi, Xew York, Lauderdale in Florida, 
and Chicago Heights. ,

Mr. Buggs. And Boston.
Mr. Drixax. It  is my understanding th at the highest officials of the 

Department of Justice have rejected what the lower people have 
recommended.

Is tha t so ?
Mr. Buggs. That is our unders tanding, and I  refer to tha t in the text  

of the statement that I  read. As I  indicated, we do not make allegations 
of fact  until we are absolutely sure of them, and we will ask the Depart 
ment of Justice.

Mr. Drixax. Has Mr. William Saxbe taken any action in this area?
Mr. Buggs. Not to my knowledge.
Mr. Drixax. Well, one last question, and back to my original 

question.
Aside from the overall, over-arching plan which you would propose; 

namely, for a new plan by which we can metropolitanize housing, is 
there anything less than that  th at the Congress could do that  would be 
helpful ?

Mr. Buggs. The things  tha t we have already discussed, of course, 
and that  is the implementation of the present law, which is not being 
done very effectively. But. short of that,  and if we are talking  about 
new things as distinct from shoring up the old laws that we have, short 
of the Metropolitan Area Community Development and Housing 
Agency, I am not sure there is the kind of answer tha t you are looking 
for.

Mr. Drixax. Well, thank you, Mr. Buggs. I just hope that I am 
wrong when I have predicted  that three years from now we will be 
back together going back over the same terrain. •

Mr. Buggs. I hope so too.
Mr. Drixax. Thank vou.
Mr. Edwards. Mr. Buggs, before I yield to Ms. Chavez, following 

up on Father  D rinan’s question, if you are back here in 3 years and r
things have continued to deterio rate as they have in the past 3 years,
3 years hence are we going to have an American society tha t is nearly 
totally  segregated and unequal ?

Mr. Buggs. I  think we will.
Mr. Edwards. Ms. Chavez.
Ms. Chavez. Thank you, Mr. Chairman.
On pages 13 and 14 of your statement, you outline a series of com

plaint s about lack of enforcement. This was referred to in previous 
questioning, but I would like to pursue it a little bi t further.
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You mentioned that HUD is inadequately staffed in its Equal 
Opportun ity Office, and I am wondering i f the Office for Federal  Civil 
Rights  Evaluat ion at the Civil Rights Commission has compiled any 
statistics  concerning the amounts of appropriations requested by 
HUD, and whether, in fact, they have requested sufficient appro pria 
tions that have not been granted ?

Mr. Buggs. I cannot answer tha t in full. Ms. Chavez. I think  our 
investigations have already produced information that requests, for 
additional attorneys, have not been made. With respect to the other 
questions tha t you pose. I just do not know at this point the specifics 
that you allude to.

Ms. Clagett. I  used to work in the Office of Equal Oppo rtuni ty at 
HT’D, up until 1972, and T do recall on several occasions tha t the 
budget requests for the Office of Equal Opportunity were not as great, 
I mean, was greater than what was received. I t is my understanding 
tha t at that  time one of the crucial lacks was central office staff to 
coordinate with field office staff in the review and the audi ting of the 
community development and housing plans tha t will be submitted 
under the new Housing Act.

There has always been a great  shortage of time to review in the 
Department the plans coming in so that  you have a good plan in the 
beginning. One of our big concerns now is that  with this new act, 
HUD only has 70 days to review a plan coming in. It  will be a very 
superficial review.

The auditing  will be extensive, but we are worried about what 
plan we are going to audit, what plan of implementation are they 
going to audi t, because if you do not have a good plan in the beginning, 
there is l ittle or nothing to audit  that  is worth anything. So. this is 
a big concern.

Tt is my feeling, and I am not sure about th is, that  this committee 
has always looked more at the complaint investigation type of activity 
at HUD. rather than at the equal opportunity  involvement in the re
viewing of the plans, and in the kind of compliance that looks at the 
total HUD  impact on communities, and has not asked the kinds of 
questions about HUD that need to be asked in those areas.

Ms. Ciiavez. Tt is possible, then, that  the Office of Equal  Oppor
tuni ty within HUD has requested funds, but that those funds may 
have been denied either at the Department level or at the Office of 
Management and Budget, I  take it ?

Ms. Clagett. Yes.
Ms. Cttavez. There was another allegation that  was made during 

the testimony, alleging that HUD has responded inadequately to the 
needs of Spanish-speaking persons, American Indians and Asian 
Americans.

T wonder if there is any more specific information tha t you can 
give us on tha t ?

Mr. Buggs. Xo, there is not. Tha t probably has to do with the fact 
that  fewer complaints are filed by those groups, and HU D has not 
aggressively sought to make any determination as to what kinds of 
problems they have.

Ms. Chavez. Can we look forward, perhaps, in  the coming report by 
the Office of Civil Rights for that informat ion ?
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Mr.  Buggs. Yes.
Ms. Chavez. Does HUD cu rre nt ly  have  the  ca pabi lity to un de rta ke  

the affirm ative  prog rams in terms  of da ta analy sis  and  com pliance  
review th at  you mentio ned  in yo ur  sta tem ent th is  mo rning?

Mr.  B uggs. I w ill l et  Ms. Cl agget tr y  th at  one again .
Ms. Clagett. From  my inform ati on , I have a fee ling th at  the y 

hav e adequa te staf f to do the  au di tin g th at  they  are  going to hav e to 
do af te r the  plans are  in force . Bu t, it is my fee lin g th at  the y do not 
have a dequate  staff  to  r evie w t he  ini tia l pla ns  coming  in to  the D ep ar t
ment, so th at  they a re ass ure d o f a good pla n in t he  begin nin g. I  wo uld 
question th at  the Office o f Eq ua l Opp or tu ni ty  can do the  k ind of  com
plianc e city wid e, me tro po litanwi de  com pliance  reviews  th at  should  
be done, tha t H U D ’s staf f in a rea  offices are very  small.

Ms. Chavez. Pu rs ui ng  a no the r po int  b roug ht  u p in quest ion ing  th is 
mo rning , back  in 1971, we did hav e t he  i ni tia l he ar in g on t hi s subject , 
an d the then Se cre tar y of  H U D Romney  tes tified. I  w ould like to  read  
some of what he sa id, because i t seems to  be a t v ari ance  w ith  an o pin ion  
sta ted in your  testi mo ny th is  mo rnin g.

He  said a t t ha t tim e, an d I  quo te :
Some also argue tha t in the absence of any Congressional statement, the 

Constitution, notably the due process clause of the Fif th Amendment, requires 
tha t all HUD funds be cut off from a community which discriminates in one 
program. I f this  were true, then the pinpoint proviso of the 1964 Civil Rights Act 
would not be Constitutional. Certainly the Congressmen, who made clear in 
the legislative history tha t Title VI is not intended to permit cutting off all 
Federal  funds to a community, must have believed that what they were doing did 
not violate the Constitution.

Unless Congress gives explici t au thori ty on this matter, and th is is particularly 
true in the light of  the legislative history, I believe it would be unlawful for the 
Executive branch to tr y to exercise it.

Now, in your  sta teme nt  toda y on pag e 12, you spec ifically  mentio n 
th at  ti tle V I of the  Civ il Ri gh ts  Act  of 1964 p rohibi ts dis crimination 
on grou nd s o f color, race , a nd  n ational ori gin , by reci pie nts  of  F ed era l 
assi stance  an d Exec utive Ord er  11063 requires  nondisc rim ina tion i n the  
sale  and ren tal  of  Fe de ra lly  subsidized  and insure d housing.

Bo th  give  HU D pow er to  de fer or  r et ract  funds fro m offenders.
Now, it  would seem to me, read ing both of  th ese sta tem ents, one by 

Se cretary of  H U D R omney , and one by Mr. Buggs  th is  m orn ing , t ha t 
you would  d iffe r w ith  tha t leg islative  in terp re ta tio n?

Mr. Buggs. I f  I  un de rst an d you cor rec tly , I  think  ti tle V I ind icat es 
th at  fund s may  be cut off fro m the  prog ram  in whi ch discrimination 
exis ts. Di d Secre tary Rom ney  say t ha t was so ?

We  ran into th is que stio n when  he was wi th the Model Cities 
Ad minist ra tio n in 1111) as to  wh eth er or  not, in fact , all hou sing 
funds cou ld be cut off un de r tit le  VI. The  question was wh eth er or 
not all de partm en tal  fun ds  cou ld be cut off from an o ffending  recipient, 
if  th at  offense were com mitted in only one program . Th ere was a big  
controvers y ove r that .

The decision  was made th at  it could not , th at  the  only fund s th at  
could be eliminated  wou ld be those in which the  dis crimina tion had 
occurred.  I  am not  sure from yo ur  reading  of what Se cretary Romney 
said if he s aid  th at  or  not .
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Ms. Chavez. Well, he said earlier , let me see. he was quoting from
Senator Proxmire  and Secretary Weaver, and he sai d:

Clear ly  bo th  th es e me n, de di ca te d as  th ey  w er e an d are  to  th e ca us e of  civi l 

righ ts , did no t be lie ve  th a t T it le  VI au th ori ze d fu nd cu to ff  o r th a t an  af fi rm ative  

ac tion  m an da te  w ithout ex pl ic it la ng ua ge  s uc h as  su gg es ted by Sen at or  I ro xnnr 

includ es  such  au th ori ty .
He seems to be saying that  HU I) could not exercise its title VI

authority . . ,
Mr. Buggs. If  th at is what he is saying, I think  he was wrong then 

and now with respect to a specific program. . .
Ms. Chavez. I have just one more question, one more series or

questions. . . , ,
The subcommittee has very careful ly monitored the plans by the 

Geological Survey to move i ts instal lation  from the Washington area 
to Reston, and there have been numerous communications by the chan 
man and by the staff with the Geological Survey trying to emphasize 
to them the complete concern tha t minority  and low-income employ
ees not be displaced by this move.

I wonder if you have any specific informat ion that  you could share  
with us relative to the amount of displacement tha t will have occurred 
when that  move is completed ?

Mr. Hugos. Our District of Columbia side State  advisory commit
tee did do a study on the movement of Federal agencies into suburban 
Washington. I do not recall whether or not the Oceanic and Geo
graphic Survey were involved. Mr. Glick says i t was not. 1 he answer 
to your question is we do not have that  specific information.

Ms. Chavez. Do you know offhand whether or not the situat ion in 
Reston is fairly typical of the move of Federal  installations from 
major urban areas into suburban areas?

Mr. Hugos. Such issues have come up from time to time. One of 
the more recent ones, I believe, was in Baltimore  where, as the result 
of the work of one of our State advisory committees, a determination 
was made tha t it would not be moved precisely to the place where it 
was intended to be moved originally, and I think the move would be 
more in concert with the need for such installations  to be available to 
individuals  in the city.

But, this does go on in many places around the country. We have 
such a case in California , I believe in Ventura County, about 2 years 
ago, involving the movement of a major Federal installation  from a 
major  center into a suburban  area.

Ms. Chavez. I would take it then that you feel tha t it is the respon
sibility of an agency contemplating such a move from an urban area 
to a suburban area, for tha t agency to  take into account the impact 
tha t this will have on minorities as well as low-income employees of 
the agency?

Mr. Buggs. If  I am not mistaken, and Mr. Glick can check me on 
this, this is a rule or a regulation requiring tha t the GSA check out 
with HUD on the implications  of such movements, and with other 
agencies, too. I am not sure of the extent to which that  is honored.

Ms. Chavez. That GSA regulation is cited in your report , but  I 
was just wondering at this point whether or not it is enforced, and
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whether or not you have knowledge of the extent to which tha t would 
be enforced by the Federal installations.

Mr. B uggs. I think that will be in our Federa l Civil Rights Effort 
Repor t dealing with tha t also.

Ms. Chavez. Thank you. I have no further questions.
Mr. Edwards. Mr. Klee.
Mr. Klee. Thank you very much. Mr. Chairman.
I would like to followup on the questions that Ms. Chavez was pur

suing regard ing relocation of minorities when Federal installations 
move out into the surhurhs. Are you intimating  tha t, somehow, minor
ities are immobile, and that they cannot go out to the suburbs to pursue 
jobs the re?

Mr. Buggs. Yes.
Mr. Klee. You are? Well, I  wonder, do you have any evidence to 

substantiate this? This same question was asked by a distinguished 
member of this subcommittee on Tuesday, perta ining  to employment 
of Spanish-surnamed people, and he poin ted out, I  think  quite aptly,  
tha t in areas of rapid  transit in California  everyone has a car, and 
especially in areas like the bay area, and Boston, and the New York 
area, where there are rapid transit systems, tha t perhaps tran spo rta
tion would not be a major problem.

Mr. Buggs. I am sure tha t where there is adequate mass transp orta
tion tha t the problem is not as severe as in areas in which there is no 
such transportation. But, I would remind you tha t most of the people 
we are talking about, a great many of the people we are ta lking alxmt. 
are low-income people who find it  difficult to afford even the cost of 
transportation  in their  own automobiles far  away from the ir own 
homes, p articular ly now inasmuch as gasoline is not nearly as cheap 
as it was sometime ago.

Mr. Klee. I)o you have any empirical evidence to substantiate this?
Mr. B uggs. Evidence as a result of the hearings we held in W ash

ington and in Baltimore and in St. Louis, yes.
Mr. Klee. Did you hold any hearings in anv cities that  do have 

subways, rapid  transit, or anything comparable to BA RT? Although 
T am not familiar  with them, maybe St. Louis and Baltimore and 
Washington do have these kinds of facilities, I just do not know.

Mr. B uggs. No; I do not believe either of those cities has a subway, 
and T am p retty sure we did not pick them because they did not have a 
subway. I think  really the  reaction to your question is, as we indicated 
here in the statement today, that  if the Federal Government would 
assume a responsibil ity which it has not done too effectively for the 
subsidization of a rapid  transi t system for the major metropolitan 
areas of the country to a much greater  extent than it does, then I th ink 
the problem might be vitiated  to a cer tain extent.

Mr. Klee. Now, I  would like to turn  now to a different topic. Is it 
accurate to state that your proposal hinges on the validity of the 
assumption of interdependency, on page 4 of your statement, which 
says, “The dual causes of residential segregation—discrimination and 
low income—must l>e looked at together since they reinforce each 
other?”

Mr. Buggs. I am sorry. Where is that?
Mr. Klee. That is page 4 of your statement.  I  am sorry, th at is page 

4 of your report , of your report on Equal Opportun ity in Suburbia .
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Mr. Buggs. Let me read it.
Yes; on the basis that Mr. Glick suggested some time ago, and tha t 

is a much larger  percentage of minor ity group people or low-income 
individuals than  is t rue of the majority popula tion; therefore,  there 
is a much larger effect when low-income problems arise in terms of 
housing on minority groups than percentagewise on anyone else. So 
you have both that, as well as racial discrimination.

Mr. Klee. I  understand that, sir. But, my question is essentially the 
discriminatory effect on the basis of wealth as an interdependent factor 
with discrimination on the basis of race, or could perhaps  one be 
treated without trea ting  the other and still solve the problem ?

I take it that it is your position that  the answer is no?
Mr. Buggs. I think tha t is so for the masses of people we are con

cerned about.
Mr. Klee. All right. But I would like to pursue comparing  the 

two tvpes of discrimination; since one is constitutionally protected 
and the other one is not. T think  it is very important to do this.

On page 4, footnote 10. and on page 7 in your report on Equal 
Opportunity  in Suburbia, it seems to me we have language which im
plies tha t discrimination on the basis of race is much more importan t 
and has much wider ramifications than  discrimination on the basis of 
of wealth would have.

IIow do you square this language with your prior  statement?
Mr. Buggs. Would you read that?
Mr. Klee. Yes. Page 4. footnote 10. has the following langauge in 

part. It  says:
The suburban ring  has  a majority of the  residents  of the metropo litan  area . 

It  also has  less tha n its proport iona te sha re of the poor and only five percent of 
American non-whites . The suburbs, however, conta in nearly hal f the  white  
metropolitan poor—a figure which suggests that  the suburbs discrim inate more 
on the  basis of rac e th an  on the bas is of economic s tatus .

The language I am referring to on page 7 is quoting the witness, 
George Lauren t, at your Baltimore hearing, where he says:

There are  three reasons that  blacks do no t live in suburbia  or in p redom inate ly 
white sections  of  the ci tie s: one, they don’t wan t to live th er e; two, they can’t 
afford it ; and three, discr imina tion.

And I assume he means discrimination on the basis of race. Then he 
goes on to say, “By far. the last is the most impor tant.”

Would you agree with that  ?
Mr. Buggs. T suppose in certain situations in certain places tha t 

probably is true. T find it almost as difficult to arrive at precisely that 
conclusion as I find it difficult to distinguish between discrimination on 
account of race and discrimination on account of sex, where you are 
talkin g about a black woman. It is awfully  hard,  in some instances, 
to find out what the area of discrimination is, or what the precise 
point is.

I think what we are trying to say is th at there are cases in which 
blacks, more affluent, find it difficult to move because they are blacks. 
There are o ther cases where blacks who are affluent do not find it tha t 
difficult to move. It  depends on the place and the time.

If. however, we look at the great numbers of people who are dis
criminated against, they tend to be low-income and minorities.
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Mr. K lee. Bu t, would you sav that there are some circumstances 
where discr imination  on the basis of  weal th is independent from dis
crimination on the basis o f race?

Mr. B uggs. Yes. Yes.
Mr. K i.ee. And  Mayor Stokes’ example in Cleve land would he an 

example ?
Mr. Bu ggs. Yes.  Yes.
Mr. K lee. Then T have the fol low ing  question.
If  wealth and race are. for  the most part, interdependent factors, 

would not a program such as your program based on low income, giv e 
minorities  a preference  on the basis  o f race?

Mr. B uggs. N o; I do not think so. There are more poor white  people 
than there are poor b lack people.

Mr. K lee. But. by percentage, there are more minorit ies, more 
blacks. I believe you said.

Mr. B uggs. Th at  is r ight.
Mr. K lee. And since, to some degree, you tried  to base you r whole 

plan on this interdependence of  discr imination  on the basis of  wealth 
and on the basis of  race, and you admit that  minorities are dispro 
portionate ly represented in low-income group s, you still do not think 
that a plan based on wealth would work ?

Mr. Dri xa x. Wo uld  counsel yie ld?
Mr. K lee. Certa inly.
Mr. D ri xa x. W ould you define preference? Wh at do you mean by 

preference ?
Tha t is giv ing them something they are enti tled to that they  can- 

not get because of  discr imination , and you are try ing to sav that we 
are giv ing  them preference. We give this to white  people too. The  
white  person can go to the Y A  and the FITA  and get it without any 
difficulty, and so before the witness answers the question, would you 
define what you mean by preference?

Mr. K lee. Yes. sir. By preference, T mean those things that have 
been recommended in this  program such as a direct monetary subsidy.

Mr. Bu ggs. They go to the whites, too.
Mr. K lee. Pardon me?
Mr. B i ggs. They would  go  to whites, too.
Mr. K lee. I understand that,  sir. But. based upon what you said 

earl ier, and since you have admitted that they  would go dispropo r
tion ately to minority  groups -----

Mr. B uggs. No : in that  assumption there was no reference made to 
economics at all. I would like to see a person who has a $50,000 a year 
income given a subsidy, if  that person would move into a black neig h
borhood and vice versa.

Mr. K lee [contin uin g]. To  follow up on the definition of my term 
preference, I thin k preference might also be found  by erection of 
low-income housing in suburban areas if.  in fact, a disproportionate 
number of  members of  minorities  would inhabit that housing.

Mr. B uggs. Wh y ?
Mr. K lee. Why ? Because you would have more people than you 

would be propo rtion ately -----
Mr. B r  GGS. Not SO.
Mr. K lee [con tinu ing]. Are you then in effect say ing  that  dis

crimination on the basis of  wealth  and race are independent factors,
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and if you do discriminate on the basis of wealth, you can solve the 
problem ?

Mr. Buggs. They can be independent and they can also be interde
pendent. T do not tiiink that e ither is exclusive.

Mr. Klee. Well, I do not quite unders tand that. But, I suppose it 
can be elaborated on later.

Mr. Drixax. Would counsel yield ?
Mr. Klee. Yes.
Mr. Drixax. We are here to find a solution to the problem, and if 

you are going to use these terms of preference and so on, what is your 
solution?

What Mr. Buggs is say is that he intends in no wise to suggest a 
preference on the basis of color or race, which would be clearly un
constitut ional. and you are trying to put words into his mouth.

All I say is if you have defects in this solution, then you, as counsel 
to this subcommittee, should propose something constructive as to how 
we can do it in a better way.

Mr. Klee. Well. I could not agree more wholeheartedly. I think  
that the free market might be one way.

But, I harken back to page 4 of the statement.
Mr. Drixax. What do you mean by the free market as one way? 

He has just demonstrated that the free market is creat ing this prob
lem, that  the realtors are a part of the problem, and you are saying 
that  the free market is one way, when we have all of this evidence that 
has rejected that.

Mr. Klee. Well, T would ask the witness again if the statement then 
on page 4 is correct, which says the dual causes of residential segrega
tion—discrimination and low income—must be looked at together, 
since they reinforce each other ?

Mr. Buggs. Low-income people, blacks who are low-income, I do 
not th ink there is any question but what race and income are interde
pendent almost always. When we ta lk about a relatively small number 
of affluent minority  group people, I think  in some instances they may 
be independent of each other.

Mr. K i.ee. Thank  you.
On page 4 of your statement you note that cities are integrated, 

while suburbs are largely all white, with the minorities outnumbered 
in the population.

Would it not be impossible to integrate all areas of society without 
relegating blacks to a nonmajority status in any community?

Mr. Buggs. Oh, yes.
Mr. Klee. Wh at in law or logic-----
Mr. Buggs. I mean you are righ t.
Mr. Ki.ee [continuing]. What in law or logic determines whether 

a city with equal numbers of white and blacks is less desirable than a 
city with 80 percent white and 20 percent black, the result that your 
plan would effect?

Mr. Buggs. A great deal, and in the first place, most blacks in most 
cities tend to be poor. They tend not to be able to support the neces
sities that  any city has to provide because the tax-base goes down.

They tend to require more services, as most poor people of whatever 
race require more services. And the deterioration we see in mar1’
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metropolitan centers around this country is due, in many instances, 
precisely to that.

Mr. Klee. Then your answer would be there is nothing wrong insofar 
as 50 percent white and 50 percent black is concerned? You are more 
concerned with the monetary impact ?

Mr. Buggs. Xo.
Mr. Klee. Would you agree if, from an economic standpoin t, blacks 

and other minorities were wealthier, than there would be nothing to 
say tha t a 50-50-----

Mr. Buggs. Xo; I would not agree. From a purely sociological point 
of view, I think it is unhealthy in this country for there to be large con
centrations of minority group people not having any contact with the 
majority  group and vice versa.

Mr. Klee [continuing]. Well, would 50-50 be that large a split?
Mr. Buggs. Of course it would. The country is nothing like 50-50.
Mr. Klee. All right. I  just have a few more questions.
On page 15 of your statement, you characterize certain efforts on the 

part of public and private bodies to prevent the construction of ade
quate low-income housing in the suburbs as illegal.

What types of illegal efforts are you referring to, and what laws are 
being violated?

Mr. Glick. Well, if I  could respond, the reference really is in terms 
of the zoning, exclusionary zoning. Fo r example, let us take Blackjack. 
T am sure you are familiar with that case in St. Louis, which, in part, 
arose because of our hearings there.

It  was proposed by a nonprofit church supported group to build 
some public housing in an area which had not previously been incor
porated, and as soon as that plan had been submitted, and I think it 
was submitted  to HUD, when the people in the area got wind of it, they 
very quickly got themselves organized into a municipality, passed zon
ing laws to exclude multiple family dwellings and effectively blocked 
that  construction.

Xow, eventually, in th at case, the  Department of Justice  did inter 
vene, but it was lost. And in our view, tha t was an illegal act.

I mean, the sole purpose of the incorporation of th at city was to en
able the  passage of a zoning ordinance which excluded that housing 
development for  low-income people. And in our view, that  was directly 
racially motivated.

Mr. Klee. Would you tend to characterize the primary use of zoning 
as racially motivated, or related to land use in most cases? In other 
words, is that  an isolated instance, or would you say tha t that  is quite 
prevalent?

Mr. Glick. I would say most zoning probably is racial ly neutral in 
its original design, but has the effect of having racial implication, as 
we went through the discussion with Mr. Wiggins earlier.

Mr. K lee. All right. I would like now to turn  to some of the finan
cial matters that  have come out of your proposal.

What projection have you made as to the amount of money which 
would lx» needed to fund the reimbursement of local jurisdict ions ad
vocated on page 19 of your report.

Mr. B i ggs. Xone.
Mr. K lee. What would your best guess be as to the amount of money 

involved?
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Mr. B uggs. I would not even have a glimmer.
Mr. K lee. Do you have any evidence concerning the increased resort 

to priv ate  schools in environments subjected to integrated public 
schools ?

Mr. B uggs. Would  you repeat that.
Mr. K lee. Do yon have any  evidence  concerning the increased resort 

and cost to priva te schools in environments subjected to integrate d 
publ ic schools ?

Mr. B uggs. Y ou mean, like segregated  Southern academies?
Mr. K lee. Well, what is yo ur best guess as to what this  added social 

cost would be ?
Mr. B uggs. Wel l, it cer tainly  provid ed opp ortu nity  for  more, in a 

social sense, more tension and conflict between blacks and whites. It  
certain ly, I think , creates a s ituation  in which people find ways to get 
around the law. whether because they do not like the law  or not.

I think in many other  instances  si tuatio ns arise which sim ply would 
not arise had the action been taken  by some priv ate  parties  not been 
taken.

Mr. K lee. On page 20 of  your statement you recommend that  con
tractors  be required to demonstrate the adequacy o f nondiscriminatory 
low-income housing in the local community as a condition of  their 
eligib ili ty  for  Fede ral contracts.

Are you aware of  any rura l communities in which there are no mi
norities . but in which there are Federal contracts?

Mr. B uggs. I am sure that there are some.
Mr. K lee. We ll, if  so. would the absence of  any demand or need 

for low-income housing preclude contracts from bein g elig ible  for  
Federal contracts  in these areas?

Mr. B uggs. I f  they  could demonstrate there was no need, no.
Mr. K lee. I see. I wanted to clar ify  that , because I did not thin k 

that was clear in your  proposal.
Hav e you taken into account the study done by Pr of . Thomas C. 

Sch elli ng,  of the Ha rva rd La w School, called  “ models o f segrega tion " 
that tends to show, to some exte nt, that segre gation is a natu ral phe 
nomenon even where whites  and blacks try  to  live together  i f they wish 
to ?

Mr. B uggs. What is that professor  ? No, but I will now.
Mr. K lee. Thomas C. Sch elli ng, and he is professor  o f economics a t 

Ha rva rd University.
Mr. Dri nax . Would you spell out his findings?
Mr. K lee. Y es. TIis findin g was that in a situation where whites and 

blacks  had minimum desires vof to be liv ing in the min orit y— and by 
that all I mean is that they  had an affirmative desire to inte grate at 
some p oint— their integration was bound above by a desire not to be a 
mino rity. Just hypo thesizing , for  example, that  blacks  would prefer 
to have a minimum of  one-third black  neighborhoods, that they would 
not like  to get below one-th ird, or you could set it at any level that  you 
wanted to, at some point I thi nk it would be reasonable to assume th at 
at least some black people, if  not a majori ty, would not like  to be the 
only  b lack  fam ily  in an all- white development.

Mr. D ri na x. We ll, assum ing tha t his findin gs are accurate, and I 
think that  is open to question, what  relevance, if  any, does that have 
to what the U.S.  Commission on Civi l Rig hts  is supposed to be doing?
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Mr . K lee. Well, I th ink th at  the relevance  it has  is th at  if seg re
ga tio n can be shown to be th is  kin d of na tu ra l phenom enon-----

Mr. Drixan. Profe ssor  Sche llin g did  not say th at  seg regatio n is. 
I am famili ar  with th at , wi th th is stu dy , and  he did  not in any  way 
say  th at  seg regatio n, liv ing ap ar t, is a na tura l phenomenon. Na tur al 
causes were used, but  in no wise should we say th at  seg regatio n is.

Mr. K lee [co nt inuin g] . He may  not have said th at  in the  study, 
but when I called him on the phone befo re the  hear ing, he said  th at  
the  sta tem ent  was correc t as a followu p from  wh at the  stu dy  had to 
say . and I am sure  th at  Mr . Schellin g could  possibly ap pe ar  as a wit
ness in the  fu ture  to be questio ned  on th is very  im po rta nt  aspect.

Mr.  Drixan. Why is it  im po rta nt , sir ? We are  not  say ing  in any  
wise, nor did  Mr. Buggs say , no r does any bod y in the  U.S . Com mis
sion on Civi l Righ ts say , th at  we wa nt to in te rfer e wi th the  na tu ra l 
pro clivit ies  of people t o live where t hey  want  to.

The law says th at  the y have a rig ht  to live where the y want to. and  
we w ant to imp lement th at  rig ht .

Mr. K lee. Mr. Bug gs, does y ou r pro gra m in ter jec t low-income hou s
ing  into the suburbs?

Mr. Buggs. Does it in te rje ct  ?
Mr.  K lee. In  oth er words, will it  cause low-income hou sing to be 

bu ilt  in the suburbs ?
Mr. Buggs. Yes, yes, it  would. I would hope it would.
Mr. K lf.f.. All rig ht . I just have  one last book to ask  about to see i f 

the  Civil  R igh ts C omm ission h as considered i t.
I t  is called “New Homes and Po or  People,” and it is wr itten  by 

La ns ing , Cl ifto n & Mo rga n from  the In st itu te  fo r Soc ial Rese arch  at 
the  U nive rsi ty  of  M ichigan.

Are you  f am ili ar  with t he  book ?
Mr.  Buggs. I am not.
Mr. K lee. Well, it dea ls with what is call ed the tri ck le down, or 

the  fi lte r effects, th at  result  from the  co nst ruc tion  o f high- income  hous
ing  in the suburbs, and  it arg ues from  an economic sta nd po int th at  
th is is more beneficia l to society as a whole, includ ing poo r people, 
th an  the con stru ctio n o f low-income housing .

An d the  the ory  is th is,  if  high  and mod erate-incom e hou sing is al 
lowed  to be bu ilt  in the  suburbs , or any whe re, fo r th at  ma tte r, then 
someone will move into th at  high-in com e housing and a mod erate- 
income person  or a mid dle-inc ome person  will  then  move in to fill t he  
void  lef t by the  person who moved out. An d a lower person will move 
into th at  void.

An d hopeful ly housing pos itions will be opened up  for a poor pe r
son to move into.

Mr. Bt tggs. How is the low-income person go ing  to pay  fo r a 
moderate- inco me house  ?

Mr. K lee. B y a dir ect sub sidy. Bu t the  point is. th is  k ind  of a pr o
gram  would  benef it a ll sec tion s of society, up gr ad in g everybody’s hous 
ing , ra th er  than  jus t th at  of  the  poo r people .

An d I  would th in k th a t pe rhap s th at  might  be relevant  befo re the  
Civ il Ri gh ts  Comm ission  reco mmends the  const ruc tion of  low-income 
housing  and  th at  you consider  it.

Mr.  Buggs. I  hav e no pro blem with that . FH A  has done a lot of 
he lp ing oth er peop le to increase  and  get decent, safe and  sa ni ta ry
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housing for an awfully long time, and certainly more units have been 
provided under th at program for persons who are not poor than have 
been provided fo r people who are poor.

I have no objection, of course, to everyone having what he or she 
would like to have in terms of a decent place to live. We are p rima rily 
concerned here with the fact tha t equity has not existed with respect 
to minorities and poor people.

Now, if tha t plan works better than  some other plan, great. I 
doubt it.

Mr. Klee. Thank you. I have no further  questions.
Mr. Edwards. Are there any further questions?
Mr. Drinan. One last question.
Mr. E dwards. Fa ther Dr inan.
Mr. Drinan. We have not dealt very much with the realtors , 

Mr. Buggs, and in your full report here you have a good deal about 
the realtors and the dual system that  they have, and how the black 
realtors formed their own organization some 25 years ago.

Would you feel any fur ther Federal legislation is required in order 
to prevent discr imination  by the real tors?

Mr. Buggs. Well, I would assume tha t if HUD had the responsi
bility for the enforcement of some of the laws, had the right to enforce 
some of the laws already on the books, that at least some of these 
problems might be taken care of.

Mr. Drinan. Well, reading  your testimony here on the realtors , I 
do not find any notation of affirmative action by HUD or by the 
Department of Justice with regard  to realtors.

Mr. Buggs. I thin k you are probably right.
Mr. B rooks. Fa the r Drinan,  there was a case in St. Louis brought 

by the Department of Justice, again arising because of the hearings 
that  the Commission held. I think  it was brought something like only 
3 months la ter agains t the real estate boards of St. Louis and it never 
went to tria l.

Well, the case was filed in distr ict court, but there was a consent 
decree in which the realtors agreed to drop their practices. T mean, 
they admitted tha t they had followed the practices of steering to 
preserve black and white neighborhoods, and they agreed tha t they 
would drop those.

Now, I  would expect tha t if Justice  was affirmatively carrying  out 
its requirements under title V II I,  or its authority  under tit leVIII, 
there could be cases like this in enumerable metropolitan areas.

But, you speak with respect to Federal  legislation. At this point I 
would suggest tha t probably there is no need for f urth er Federal legis
lation, although tha t is something really one needs to consider long 
and hard. But, I would expect more aggressive enforcement activities 
by the Department of Justice would be effective.

Mr. Drinan. Well, is there any further  legislation or regulations in 
the area of federally insured banks. The banks do collaborate, silently 
or otherwise, knowingly or otherwise, with all types of real estate 
boards and realtors, and is it possible to say tha t they must have 
a higher s tandard ?

Mr. Bi ggs. Well, Fathe r Drinan, all financial institutions regulated 
by the Federal Government in any way should be required to keep
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statistic s on a racial and sex basis of those individuals who have re
quested money for mortgages and how many are approved, so that 
there would be some means to tell.

Mr. Drixax. Would tha t recommendation require legislation, or is 
there power there?

Mr. Buggs. I think there is power there within the regulatory 
agency.

Mr. Drixax. Already ?
Mr. Bi ggs. Yes.
Mr. Drixax. But they have never done that,  have they?
Mr. Bi ggs. No.
Ms. Clagett. Excuse me. I just have one comment.
I think it would be helpful. We were discussing this yesterday 

about the Metropolitan Community Development Housing  Agency 
having access to the multiple listings, serving in that sense as a 
large realtor. One of the major  problems, of course, is tha t white 
realtors keep very close the multiple  listing services tha t they have, 
and if these agencies had access to those multiple listings, they would 
break down one of the big problems of discrimination in housing.

Mr. Drixax. I s it possible to do tha t under existing law ?
Ms. Clagett. I honestly do not know.
Mr. Drixax. Thank you. Thank you very much.
Mr. Edwards. Mr. Buggs and Ms. Clagett and Mr. Glick, thank 

you very much for  your most helpful testimony. We are looking for
ward to an even closer re lationship with the  Civil Rights Commission 
of the United States in the  months to come.

I nfortu nately. because of the Rockefeller confirmation responsibil
ities that the committee has in the waning weeks of this session, we will 
he unable to pick up again on this important subject un til early next 
year.

But, again, we commend you for your excellent report and for the 
views that you bring  to this committee, which has a mandate to insure 
that the civil rights  laws enacted by the Congress, and those pro
visions of the Constitution dealing with these issues are enforced.

The subcommittee stands adjourned.
Mr. Buggs. Thank you, Mr. Chairman.
[Whereupon, at 12:10 p.m., the hearings was adjourned , subject to 

the call of the Chair.]
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APPEND IX

EQUAL OPPORTUNITY IN SUBURBIA
A Report  of The United States Commission on Civ il Rights Ju ly 1974
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U.S . COMMISSION ON CIVIL RIGHTS

The United  States Commission on Civil Rights is a temporary , independent, bipa rtisan agency established 
by the Congress  in 1957 to:

• Investigate complaints alleging denial of the right to vote by reason of race, color, religion,  sex, 
or national  origin , or by reason of fraud ulen t practices;

• Study and collect information concerning legal developments consti tuting  a denial  of equal pro
tection of the laws under the Constitution because of race, color,  religion,  sex, or  national origin, 
or in the admin istrat ion of justice;

• Appra ise Federal laws and policies with respect  to the denial of equal protection  of the laws be
cause o f race, color, religion, sex, or  national orig in, or in the adm inist ration of ju stice;

• Serve as a national  clearinghouse  for info rmation concern ing denials  of equal protec tion of the 
laws because of race, color, religion, sex, or nat iona l o rig in;  and

• Submit reports,  findings, and recom mendations to the President  and the Congress.

ME MBE RS  OF  TH E COMM ISSION  
Arthur  S. Flemming,* Chairman 
Stephen Horn, Vice Chairman 
Frankie M. Freeman 
Maurice B. Mitchell**
Robert S. Rankin
Manuel Ruiz, J r.

John A. Buggs, Staff  Director

* Not a member of the Commission during preparatio n of this  report.
** Resigned from the Commission as of March 21, 1974.
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LETTER OF TRANSM ITTAL

THE PRESIDENT
THE  PRESIDENT OF THE SENATE
THE SPEAKER OF THE  HOUSE OF REPRESENTATIVES

SIRS:

The U.S. Commission on Civil Rights presents  this repo rt to you pursuant to Public  Law 85—315 as 

amended.
This report is the product of an extensive study of racial isolation in this Natio n’s metropolit an 

areas—a study of  why this pat tern  of isolation has occur red, how it is cr ippling the growth and prosper
ity of our  cities, and how it can be arrested and reversed.  Informat ion was gathered through Commis
sion hearings in St. Louis, Baltimore, and  Washington , D.C., and factf inding meetings of Sta te Advisory 

Committees in those ci ties and in Boston, Phoenix,  and Milwaukee.
•  With prompt and effective action by both the legislative and executive  branches  of Government, 

the problems identified by the study can be solved to the advantage of c ity and suburb alike. We there
fore urge your  considerat ion both  of the facts presen ted and the Commission s recommendations for 

correc tive action.

#  Respectfully,
Arth ur S. F lemming,* Chai rman 
Stephen Horn, Vice Cha irman 
Fran kie  M. Freeman 
Maurice  B. Mitchell**
Robert S. Rankin
Manuel Ruiz, Jr.

John A. Buggs, Staff Directo r

* Not a member of the Commission during preparat ion of this  report.
•*  Resigned from the Commission as of March 21,1974.
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Preface
More than a decade ago, this Commission noted the 

development of a “white noose” of new subu rban  
housing  on the peripheries of decaying cities  with an 
“ever-inc reasing concen tration of non-whites in racial  
ghettoes.” * Today that patte rn is even more  pro
nounced. The exodus of affluent whites from the cities 
has cont inued  unabated, along with the large-scale 
movement of jobs  and wealth. The new suburbs  have 
enjoyed an era of unparalleled prosperity , while the 
cent ral cities have strained to answer growing de
mands  for services for the urban poor and, ironically, 
suburban commuters.

In 1969, the Commission decided to conduct a study 
of metropol itan area development and its social and 
economic  impact  on urban minor ities. In public  hear
ings in St. Louis, Baltimore,  and Washington, D.C., 
between Jan uary 1970 and June  1971, the Commission 
documented the problem with the testimony of more 
than 150 witnesses—from welfare mothers to Cabinet 
secretaries,  from public housing tenan ts to corp orat ion 
presidents. Further testimony was gathered by the 
Commission’s State Advisory Committees in those ci

ties and in Boston, Milwaukee, and Phoenix.
This repo rt is the resu lt of that invest igation. It 

includes both findings of fact  and recommendations 
for action. Its purpose is not to single out for criticism 
any part icular individuals, organ izatio ns, agencies, or 
communities,  but  to analyze this metropolitan patte rn 
of racial polar izatio n from  its causes to its conse
quences.

By the time of publicat ion, some of the facts con
tained in the report will undoubtedly need updating. 
Court  cases challenging both  government and private 
actions in a number of direc tly related  or  peripheral 
matters  are currently pen ding in several juri sdic tion s; 
and the Federal  Government’s own housing programs 
are at best in a sta te of flux.

Nevertheless, the problems documented here in are 
long-lived, profo und,  and complex. The ir solution will 
not be simple. But withou t an immedia te recogn ition 
of their  impact, it is doub tful  that  any solution will be 
forthcoming.

•  U.S. Commission on Civil Rights , 1961 Repor t: Homing 1 (1961).
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Racial and Economic Polariza tion Today

An Individual Perspective
To many, the problems of the inner  city are known 

only as images flashing through the window of a 
moving car. To Larman Williams, his wife and  chil
dren, they were  a way of  life:

I guess mainlv . where we were, we were dissatisfied 
with the facilities, we were dissatisfied with the 
clientele in and around the block. There  was high  
crime in the area,  in the neighborhood and on the 
block, there  were attacks on neighbors. One lady 
across the street  wa« hit on the head with a hatchet, 
robbed,  murdered. Down the street from me on the 
left a lady was raped and was found the next 
morning in the nude. And people were prostituting 
all a round and under us and in the apar tmen t, tha t 
kind of stuff.

Mv ch ild was chased from school through an alley 
by someone, some man who was trying to seduce 
her. And for  all of those reasons  I jus t was afra id 
to come home to find mv family maybe dead or my 
child raped, or jus t afra id.1

Williams, a high school assistant princ ipal,  testified at 
the January 1970 hea ring of the United  States Com
mission qn Civil Rights  in St. Louis, Missouri. Wil 
liams was not alone in his feelings. Inner-city res i
dents at a series of Commission hear ings  testified 
about the crime, decayed housing, infer ior schools, 
inadequate  munic ipal services, and lack of jobs— 
about the dark streets  lined with rotted houses  in 
which they had  to make their  homes and raise  the ir 
children.

In ano ther sense, however, Larman Williams was 
fortunate in that  his job  and economic position ena
bled him to cons ider moving away from the condi tions

1 H ear ing  Before  th e U.S . Com m in i on on Civ il Righto , S t.  Lou is, 
Mitsou n,  301 (1 97 0)  (hereafter  referred to as St . Louii  Hea ring ).

that  so troubled him. It took a year of looking to find 
the righ t house, in subu rban  Fergu son,  Missouri. But 
it was not enough that  Williams was an able and 
willing buyer. Williams is block and Ferguson was 
virtually all white.

Only when his white pas tor intervened was Wil
liams even able to see the int erior of the  house.

[We] took the name off of the sign and called the 
real estate people and of course  they didn ’t call us 
back at that  time. So [mv pasto r] asked me if I 
would mind if he would look into it and get the 
price  of the house and all of Tthe] details that  we 
would want to know, and I told  him I wouldn’t, and 
he got this information. And I said,  “Well, that  
sounds good;  I think  we can handle tha t price and 
that  kind of a th ing.”

Williams’ pastor went to the owner  of the home and 
told him he knew of a person who wanted to buy the 
house:

. . . And the owner said that  he didn’t mind but his 
neighbors were not in the mood for selling to black 
people. . .  .

My pasto r went and knocked on the ir doors  and he 
got them together and they had a caucus and a 
prayer  meeting and decided tha t it was only the 
righ t thing  to do, to sell to a black person.

And then the person, the owner,  called the real 
estate people and they came and got in contact with 
me and we made the transac tion  from there?

It would not be difficult for Larm an Williams to 
understand why the black population of St. Louis 
County in 1970 was only 4.1 percen t and why the 
black popula tion of St. Louis C ity was  43.7.’

* Zrf. at 302.
‘ Id . i t  460.
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T h o us a n ds t o d a y ar e n ot as f ort u n at e as t h e Wil

li a ms f a mil y. T h e y r e m ai n i n t h e g h ett os of St. L o uis, 
B alti m or e, a n d W as hi n gt o n, D. C., i n t h e “ b arr i o ” of 

P h o e ni x, a n d i n t h e c e nt ers of d o z e ns of ot h er A m e ri

c a n citi es. M a n y d o n ot fr e el y c h o os e t o li v e i n t h es e 
c o n diti o n s. B ut t h e y ar e tr a p p e d. T h e y ar e p o or. T h e y 
ar e m e m b ers of a mi n o rit y gr o u p. T o o oft e n, t h e y ar e 

p o or b e c a us e t h e y ar e m e m b ers of a mi n orit y gr o u p.

T h e N ati o n al P er s p e cti v e

T h e d e c a d e of t h e si xti es w as o n e of i n cr e asi n g 
s u b u r b a n i z ati o n of w hit es i n m etr o p olit a n ar e as a n d 

of i n cr e a si n g c o n c e ntr ati o n of bl a c ks wit hi n c e nt r al 

citi es —i n s h ort, of i n cr e asi n g r a ci al s e p ar a ti o n. B e

t w e e n 1 9 6 0 a n d 1 9 7 0 t h e w hit e c e ntr al cit y p o p ul ati o n 
i n m etr o p olit a n ar e as h a vi n g a p o p ul ati o n of 5 0 0, 0 0 0 

or m or e d e cli n e d b y 1. 9 milli o n p e o pl e, w hil e t h e 
c o m p ar a bl e bl a c k p o p ul ati o n i n cr e as e d b y 2. 8 milli o n. 

T h e s u b u r b a n ri n gs of t h es e s a m e m etr o p olit a n ar e a s 
h a d a w hit e p o p ul ati o n i n cr e as e of 1 2. 5 milli o n a n d a 

bl a c k p o p ul ati o n i n cr e as e of o nl y 0. 8 milli o n. * * 4 * I n 

t er ms of p er c e n t a g e c h a n g es, t h e i n cr e as e i n t h e bl a c k 

s h ar e of t h e c e ntr a l cit y p o p ul ati o n w as 2t yt ti m es as 
gr e at as t h e i n cr e as e i n t h e bl a c k s h ar e of t ot al m etr o

p olit a n p o p ul ati o n i n t h es e ar e as. 6  M or e o v er, i n 1 0 of 

t h e 3 4 m et r o p olit a n ar e as h a vi n g a p o p ul ati o n of o n e 
milli o n or m or e, t h e p er c e nt a g e of bl a c k s u b ur b a n 

r esi d e nts st a y e d t h e s a m e or d e cli n e d b et w e e n 1 9 6 0 

a n d 1 9 7 0. 6

W e c a n n ot e x p e ct t h es e p att e r ns t o r e v ers e t h e m 

s el v es o n t h eir o w n. If m etr o p olit a n p o p ul ati o n is 
pr oj e ct e d t o t h e y e ar 2 0 0 0, t h e p er c e nt a g e of w hit es 

li vi n g i n c e nt r al citi es dr o ps fr o m a b o u t 4 0 p er c e n t i n 

1 9 7 0 t o a p pr o xi m a t el y 2 5 p er c e nt i n 2 0 0 0 ; t h e c h a n g e 
f or bl a c ks is fr o m 7 9 p er c e nt i n 1 9 7 0 t o b et w e e n 7 0. 1 

a n d 7 4. 8 p er c e nt 7

As t esti m o n y b ef or e t h e C o m missi o n s h o w e d, t his 

pi ct ur e of r a ci a l s e p a r ati o n i n m etr o p olit a n r esi d e nti al 
p att er n s p ersists f or t w o m ai n r e as o n s: p ast a n d pr es 

e nt dis c ri mi n ati o n i n t h e s al e a n d r e nt al of h o usi n g 

a n d b e c a us e of t h e l o w er i n c o m e of bl a c ks a n d ot h er

• St at e m e n t  of  D r.  G e or g e  H.   Br o w n,  Di r e ct o r.  B u r e a u   of   t h e

C e n s u s,  U. S .  D e p’ t  o f  C o m m er c e, H e ari n g   B ef o r e  t h e  U. S .  C o m mi s 

si o n o n C i v il Ri g ht s .  W a s hi n g t o n. D C .,  t a b l e  1. 5 at 5 3 1  ( 1 9 7 1 )  ( h er e

aft er  r ef err e d  t o a s W a s h i n gt o n H e a ri n g ).
6  B a s e d  o n  t a b l e  5. i d.  at  5 3 9.

• T a b l e 8, i d. at 5 4 2- 5 5 0.
7  B ur e a u  of  t h e C e n s u s, U. S .  D e p ’t of C o m m er c e, P o p u l ati o n  I n s i d e

a n d O u t si d e C e n tr a l Ci ti e s  b y R ar e:  2 0 0 0.  i n W a s hi n gt o n   H e a ri n g  at

1 0 8 7.  T h e s e  fi g ur e s  ar e   n ot  pr e d i cti o n s,  b ut   pr oj e cti o n s  of   pr e s e nt

tr e n d s b a s e d o n v ari o u s  c h ar a ct eri s ti c s of t h e  p o p ul at i o n  a n d o n al t e r

n ati v e d e m o gr a p h i c a s s u m pti o n s.

mi n o rit y gr o u p m e m b ers.

U hil e h o usi n g dis cr i mi n ati o n is n ot pr a cti c e d as 

fr e q u e ntl y or as o p e nl y as it w as b ef o r e s u c h dis cri mi

n ati o n w as o utl a w e d, it is still a c c u r at e t o d es cri b e 
m ost m etr o p olit a n ar e a s as h a vi n g t w o h o usi n g m ar 

k ets — o n e f or w hit es a n d o n e f or bl a c ks. E v e n if 

dis c ri mi n at o r y pr a cti c es w er e e n d e d, s p e ci al eff ort 
w o ul d b e n e e d e d t o o v er c o m e r esi d e nti al p att e r ns es

t a blis h e d b y d e c a d es of dis cri m i n ati o n.

L o w er i n c o m e als o p uts r a ci a l a n d et h ni c mi n oriti e s 

at a c o m p etiti v e dis a d v a nt a g e i n t h e h o usi n g m ar k et. 
I n 1 9 6 9, a c c or d i n g t o C e ns us B ur e a u st atisti cs, n e arl y 

o n e-t hir d of t h e N ati o n’s bl a c ks h a d i n c o m es b el o w 

t h e p o v ert y l e v el,8 * * c o m p a r e d wit h o n e-t e nt h of t h e 
c o u ntr y ’s w hit es. T h e m e di a n f a mil y i n c o m e f or all 

bl a c k f a mili es i n 1 9 6 9 w as $ 5, 9 9 9, n e arl y 4 0 p er c e nt 
l ess t h a n t h e m e di a n w hit e f a mil y i n c o m e of $ 9, 7 9 4. *

T h e d u al c a us es of r esi d e n ti al s e gr e g ati o n — dis cri m 

i n ati o n a n d l o w i n c o m e — m ust b e l o o k e d at t o g et h e r, 
si n c e t h e y r ei nf or c e e a c h ot h er. F or bl a c ks t o h a v e 
i n c o m es e q u al t o w hit es w o ul d n ot i n a n d of its elf 

s ol v e t h e pr o bl e m. T his w o ul d o nl y l o w er t h e p er c e nt 

a g e of bl a c k m etr o p olit a n r esi d e nts w h o li v e i n c e ntr al 
citi es (i n ar e as of o n e milli o n or m or e p o p ul a ti o n) 

fr o m 8 1. 1 t o 7 8. 4. 1 ®

At e v er y i n c o m e l e v el w hit es ar e m or e li k el y t h a n 

bl a c ks t o li v e i n s u b u r bi a. I n 1 9 7 0, 8 5. 5 p er c e nt of 
bl a c k m etr o p olit a n f a mili es e ar ni n g l ess t h a n $ 4, 0 0 0 

li v e d i n t h e c e ntr al cit y, as c o m p ar e d wit h 4 6. 4 p er 

c e nt of w hit e f a mili es i n t h e s a m e i n c o m e r a n g e. I n 
t h e $ 4, 0 0 0 t o $ 1 0, 0 0 0 i n c o m e r a n g e, 8 2. 5 p er c e nt of 

t h e bl a c k f a mili es a n d 4 1. 6 p er c e nt of t h e w hit e f a mi 

li es li v e d i n c e ntr al cit y. F or f a mili es wit h a n a n n u al 

i n c o m e of $ 1 0, 0 0 0 or m or e, t h e c e nt r al cit y fi g ur es ar e 
7 6. 8 p er c e nt bl a c k a n d 3 0. 9 p er c e nt w hit e. 1 1

B ut i n c o m e is n ot irr el e v a nt. M a n y w hit e s u b ur b a n

it es b o u g h t t h eir h o us es at a ti m e w h e n pri c es w er e 
si g nifi c a ntl y l o w er. T o d a y t h e s u p pl y of i n e x p e nsi v e 

s u b u r b a n h o usi n g is i ns uffi ci e nt f or e v e n t h os e bl a c k

“ U. S. D e p’t of  L a b o r, Bl a c k A m eri c a n s  1 4 ( 1 9 7 1 ).

• I d .
1 0  S t at e m e n t  of   Dr .  G e or g e  H .  Br o w n.  Di r e ct o r,  B ur e a u  of  t h e 

C e n s u s.  U. S.  D e p ’t  of  C o m m er c e. W a s h i n gt o n  H e ar i n g   at  5 2 8.

T h e  N a ti o n a l  C o m mi s si o n  o n  Ur b a n  Pr o bl e m s   wr ot e  i n  it s  r e p o rt  

B u il d i n g t h e  A m eri c a n  Ci t y  ( 1 9 6 8)   ( h er e a ft e r  r e f er r e d t o a s D o u gl a s  

C o m mi s si o n R e p or t)  at 5 2 :

T h e  s u b u r b a n   ri n g  h a s a  m aj or it y   of   t h e  r e si d e nt s  of   t h e  m etr o

p o lit a n  ar e a.  It   al s o  h a s  l e s s  t h a n  it s   pr o p o rti o n a t e  s h ar e  of  t h e  

p o or, a n d o nl y 5 p er c e nt  of A m eri c a n  n o n w hit e s.  . . . T h e s u b ur b s,  

h o w e v er , c o nt ai n  n e a rl y h a lf  t h e w h it e  m e tr o p olit a n  p o or — a  fi g ur e 

w hi c h s u g g e st s t h a t  t h e  s u b ur b s di s c ri m i n a t e  m or e  o n t h e b a si s of  

r a c e t h a n o n t h e  b a si s o f e c o n o mi c st at u s.
u  W a s hi n gt o n H e ar i n g at 5 2 7- 5 2 8. T h e s e fi g ur e s ar e f or m et r o p olit a n 

ar e a s h a vi n g a p o p ul ati o n of o n e m ill i o n or m or e.



C h a n g e s i n r a ci a l c o n c e n tr ati o n of 

c e ntr a l citi e s b et w e e n 1 9 6 0 a n d 1 9 7 0

I n cr e a s e i n s u b ur b a n p o p ul ati o n a c c o r di n g 

t o r a c e fr o m 1 9 6 0 t o 1 9 7 0

S o ur c e: St at e m e nt  of Dr.  G.  H.  Br o w n.  Dir e ct o r.  B ur e a u  ol t h e  C e n s u s,  U. S.  D e p’t  of  C o m m er c e . H e a ri n g   B ef or e  t h e  U. S.  C o m mi s si o n   o n  
Ci v il Ri g ht s, W a s hi n gt o n. D. C .,  t a b l e 1. 5 at 5 3 1 ( 1 9 7 1).



P er c e nt a g e of p o p ul ati o n b el o w p o v ert y l e v el  

i n c o m e a c c or di n g t o r a c e f or 1 9 6 9

T h e m e di a n f a mi l y i n c o m e f or A m eri c a n  

f a m ili e s  a c c or d i n g t o r a c e f or 1 9 6 9

S o u r c e:  U. S. D e p't of L a b or. Bl a c k A m eri c a n s  1 4 ( 1 9 7 1). S o ur c e: U. S. D e p ’f of L a b o r, Bl a c k A m eri c a n s  1 4 ( 1 9 7 1).

W hit e a n d bl a c k f a m ili e s wit hi n  gi v e n i n c o m e br a c k et s li vi n g i n c e ntr a l cit y, 1 9 7 0

S o u r c e:  St at e m e nt of Dr  G  H.  Br o w n.  Dir e ct o r.  B ur e a u  of t h e  C e n a u a.  U. S   D e p ’t  of  C o m m er c e. H e ari n g  B ef o r e  t h e  U S.  C o m mi s si o n   o n  

C i v il Ri g ht s , W a s hi n gt o n. D C .,  5 2 7- 5 2 8  ( 1 9 7 1).



purchasers or renters whose income is comparable to 
that of whites.

To a grea t extent, the income disparity  is also the 
result of disc riminat ion.  Infer ior educa tion has been 
offered to minority  group members, with access to 
higher educatio n often blocked. Even when a com pa
rable education  has been achieved, discr imination  in 
employment prevents minority group  members from 
converting the ir educa tion to income as successfully as 
do whites.

The lack of inexpensive housing in suburbia is not 
only the result of market  forces but also of local 
practices which limit  low-cost dwellings or exclude  
them altogether . The motivation behind these rest ric
tions is complex, with racial  and economic motiva tions 
intertwined. The  exclusion of low- and moderate-in
come hous ing not only assures open space, uncrowded 
schools and  streets, and more favorable tax revenues; 
it also excludes low-income families. And this exclu
sion is dispropo rtionate ly severe for blacks and othe r 
“undesi rable” mino rities because of their  higher  inc i
dence of poverty. A witness at an open meeting  con 
ducted by the Commission’s Distric t of Columbia Ad
visory Comm ittee in May 1970 described the all too 
common situatio n in Montgomery County, Mary land.

Housing in Montgomery County is almost non
existen t for the black people who work for  the 
Federa l Government because, by and large, those 
people who work for the Federal  Government are  
the lower paid  employees. The [median] hous ing 
in Montgomery County last year, the new c onstruc
tion, sold for  [about ] 840,000, and anyone that  
earns 815,000 or less cannot  afford to buy a house 
today in Montgomery County. And I know very, 
very few black people who earn 815,000 a ye ar .'2

This econom ic-racial exclusion may well be called 
the racism of the seventies. Coupled with vestiges of

12 Tes timony of  Charles  Mahone, Transcript of  Open Meeting Before 
the District of  Columbia  Advisory Committee to the U.S . Commission 
on Civil Rights 45 (May 14, 1970)  (he reafter  referred to as D.C . SAC 
Tr an sc ript ).

the more open racism of the past,  it furnishes an 
explanation for the picture por trayed by the census 
figures, an image of a subu rban  “white noose” enci r
cling a black inner  city. As George Laurent, a witness 
at the Commission's Baltimore hearing, stated:

[T]he re are three  reasons tha t blacks do not live 
in suburbia or in predominantly white sections of 
the cities:  one, they don’t want to live there; two, 
they can’t afford it;  and three, discr imina tion. By 
far the last is the most imp ortant .13

As already noted, reasons two and three are often 
closely related.

For a country as large  and varied as the United 
States, it is h ard  to make generalizations which will be 
valid throughout . Thus  this rep ort  is more relevant  to 
older, generally  northeaste rn or midwestern  metropoli
tan areas with a substan tial minority  popula tion than 
it is to others. The study of St. Louis and Baltimore  
leads to many conclusions  that  one can reasonably 
believe will apply to Detroit or Pit tsbu rgh  but not 
without modifica tion to some newer metropolit an areas 
in the  West and South.14

General izations  about  “the cent ral city” or “the 
suburbs ” also hide a great  deal of divers ity. Residents 
of the many prosperous neighborhoods which con
tinue to exist in centra l c ities can legitimately disclaim 
any assertion that  thei r neighborhoods  suffer from 
dete riorating hous ing or are losing jobs . Suburbs, too, 
come in all kinds—older,  working-class suburbs, ma
jor ity  black suburbs, small towns until  recently be
yond the influence of the  metropol itan area.15

Nevertheless, when all the except ions and the diver
sity are taken into account,  a clear  pattern of differ
ences between centra l cities and  subu rbs,  between mi
nority group neighborhoods and white neighborhoods  
remains.

ia  Hearin g Before the U.S . Com mission  on Civ il Righ ts,  Bal timore , 
Ma ryland , 108 (19 70 ) (hereafter referred to as Ba ltim ore  Hearin g) .

14 W. B. Neenan, Pol itica l Economy of  Urban  Are as 16 (197 2) .
16 See R. Farley, The Changing Dist rib ut ion of  Negroes with in 

Me tropol itan  Are as:  The Emergence of  Black Sub urb s, IS Am.  J. 
512 (1 97 0) ; Subu rbia: The Ne w Am eri can Plu ra lit y,  Time Magazine, 
Mar. 15. 1971, at 14.
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The Consequences o f Racial Polarization

You see, I don’t think  that  it’s bad to have suburbs. 
I don’t think  that we should lament the existence 
of the suburbs. I also don ’t th ink that it’s unnatural 
that  a certain amount of reta il and other  sorts of 
activities would follow those settlement patterns .

But I do think  that  it is criminal and I do think 
that  it is racist and I do think that it is stupid  to 
think that a centra l city  must go down the drain 
because there has been a rearra ngem ent of settle
ment patterns to accommodate grow th.'6

The Downward Spiral  of the Central City
The economic and racial sepa ration of American  

cities and suburbs is widely recognized. Yet, there is 
little understand ing of either  the causes of this pola ri
zation or its devastating effect on our cities, their 
residents, and all who use city  facilities o r services.

The growth of the sub urbs is a phenomenon that 
has drained the city of its resources and precipi tated  
present conditions. As suburban development acceler
ated in the 194O’s and 1950’s, middle-class whites 
moved out of the city in large numbers and settled in 
these outlying comm unities.17 The neighborhoods 
which they left behind were then inhabited by those 
who could not afford to move out of the city, often 
minor ity group members, and  by blacks unable  to 
move to the suburbs because of racially exclusionary 
practices.

Once this  pattern was s tart ed,  the process of ur ba n/  
suburban stratif ication  accele rated as people’s fears,

11 J im ri  Gibson, president, Washington Planning and Housing As- 
sociation, Inc. . Washington Hearing  at 57.

17 See Report of the Nat ional Adv isory Committee on C iv il Dis
orders (Kcrn er Commission Re port) , ch. 6 (M ar . 1968) for  a brief 
but well-documented descr iption of the development of metropol itan 
rac ial polar ization. See also, U.S. Commission on G vil  Rig hts ; 2962 
Repor t: Housing.

prejudic es, and economic and social asp irat ions fed 
upon each other. White residents, seeing the ir neig h
borhoods  becoming racially  mixed, “fled” to the white 
suburbs. The ir exodus created  more vacancies which 
were filled by nonwhites  in need of housing. This  in 
turn convinced the whites who were still in the city 
that fears  of racia l inundatio n were just ified, and 
they, too, left. Neighborhoods often were inte grated 
only during a transitional stage from  all white to all 
black. In the end, the white “suburb an col lar” sur 
roun ding  a black cent ral city emerged.

On the average,  those rema ining in the city have  a 
lower income than suburbanites .18 Tax  burd ens , how
ever, have not declined. In fact, the fiscal needs of the 
city have increased along with the grow ing demand 
for more in municipal services, such as welfare,  educa
tion, sani tation,  and health  facilities. The often decl in
ing qual ity of these services under the added financial 
strains have  provided further motivation for  moving 
away from the city to those who are able to do  so.

Business and industry have also joined in the exo
dus to the suburbs. The Nation’s la rgest employer,  the 
Federal Government, has relocated many of its faci li
ties outside the central  city. Test ifying at an open 
meeting of the Commission’s District  of Columbia  Ad
visory Committee  in May 1970, form er D.C. City 
Council Chai rman John Hechinger described  the im
pact on the city of the exodus of Federal agenc ies to 
the suburbs. Although the specifics with which he is 
dealing are  uniqu e to the Distr ict of Colum bia, Mr.

’ •Med ian  income for families in central cities in  1969 waa >9,507; 
for  those in suburban rings, it  was >11,586. 1970 Census of Popula
tio n:  General Social  and Economic Characteristics,  table 116 at 422 
For black fam ilies, the difference between ci ty  and subu rb was smalle r: 
>6,790 in cen tral  cities, >7,542 in suburbs. Id .,  table 128 at 444.



Hechinger’s analysis is applicable, insofar as the 
movement of private employers is concerned, to many 
large American  citie s:

It causes the depar ture  of  middle-class  technical and 
professional  families, mostly white  but  black as 
well, who follow the ir jobs. The District is then 
left more and more to the poor, who are pre
dominantly black.

This causes the departu re of the private industr ies 
and businesses that service the Federal agencies and 
the ir suburban employees. . . .

This  causes the process of flight to the suburbs to 
feed upon itself, and accelera te like an avalanche.  
Individuals who don’t need to move do so to escape 
blacks, or rising taxes, or declining  schools, or 
dete riora ting  neighborhoods.

. . . those  to  whom the city  is left . . . demand more 
in services—education, welfare, training, health 
facilities, and so forth—and are less able to afford 
them than those who leave.1’

The  process which Mr. Hechinger describes is one 
tha t lessens the city’s viabi lity. Cities increasingly find 
themselves without the resources to meet thei r own 
needs. They continue  to carry most of the burd en of 
providin g welfare, health services, and housing for  the 
urban area  poor.

This  problem is nowhere more starkly apparen t 
than  in the field of public education. Within a metro
politan area , it is the central  city school system which 
must bear the burden of educa ting large numbe rs of 
disadvantaged  children, while suburba n school sys
tems serve wealthier white families.

Although there are many reasons  for the inade
quacy of centra l city schools, one of the most fund a
mental  is the lack of funds for qua lity educat ional  
progr ams.  Yet it is in the inner-city schools, the 
schools which often have the least adeq uate  funding , 
that  the need for such educa tional programs is most 
pressing. Compensatory programs , tuto ring , and low 
student-teacher ratios are sacrificed because of eco
nomic considerations, and the present  system of fi
nancing  public schools becomes, for millions  of Ameri
cans, a ma jor barrie r to a quality educatio n and the 
life style which a qua lity educa tion can prod uce.20

*•  D .C . SA C Transcrip t at 31-32 .
** School systems are financed by local property taxes, supplemented 

by contrib ut ions  from State and Fed era l funds. A comm unity 's ab ili ty  
to provide qu al ity  schooling, therefo re, is closely re lated to its tax

Proportion of local government revenue 
spent on education in central c ities 

compared to suburbs

Source: J. Berke and J. Callahan. Inequities in School Finance, In
Senate Select Comm, on Equal Educational Opportunity, Issues in
School Finance. 92d Cong. 2d Sess. 141-143 (1972).

At the same time tha t financial  resources  for central  
city education become scarcer, integration in the pub
lic schools becomes harde r to achieve. By 1965, 7 of 
the Nation’s 15 la rgest cities had a majo rity  nonwhite 
public school enrollment; in two other cities enroll
ment was 40 and 50 percent nonwhite.21 In these 
distric ts the elimination of predominantly v , ack 
schools can be achieved only on a metropoli tan basis.

Although the problems of financing quality educa
tion are greatest in the centra l city, the city govern- 
ment is forced to spend a smaller share of its revenue 
on education than the subu rbs. In the centra l cities of 
37 metropolitan areas in 1970, 36 percent  of total 
loral government expen ditures went to educa tion; in

base, and hence to the wealth  of  ita reaidenta, ita ta i rate,  and the 
proportion of ita local revenue which can be uaed for achoola, aa op- 
pored to other mu nic ipal services. Th e Supreme Court conaidered the 
inherent inequ ities of such a system in San Anto nio  Independent School 
Dis trict v. Rodriguer,  41 U .S .L .W . 4407 (U .S .,  Mar . 21, 19 73 ), but 
found no constitutional vio lationa because it saw the relationsh ip bo 
tween school dis tric t wealth and the income of residents of a school 
district  as uncerta in;  the  Court  also preferred  a po litical solution ta 
the problem of financing public  services. See J. Berke and J. Cal lahan, 
Inequi ties  in School Fin ance: Impl icat ions  of the School Finance Cases 
and Proposed Fe de ral Revenue Shar ing Programs, in Senate Select 
Comm, on Equal Edu cat ional Op po rtun ity , Issues in School Financ e, 
92d Cong. 2d Sess. 129 (1 972 ) (h er ea fte r refe rred to as Berke and  
Cal la han! : Note, A Sta tis tical An alysis  of  the Schoo] Finance De 
cisions: On Winning  Battles and Losing Wars, 81 Yale L J . 1303 
(1 9 72 );  U.S.  Commission on C iv il  Rights,  Ineq ua lity in School F i
nanc ing:  The Role of  Law  (1 972).

11 Berke and Ca llahan, sup ra at 139.



the suburbs  the percentage was 56.22 The cent ral city 
must spend propo rtionately  more than the suburbs  on 
welfare, police protection , and traffic control.

Aid from the Federal and State governments does 
not make up for the higher cost of central  city public 
services or the lower income of centra l city residents. 
Central city residen ts pay a highe r proport ion of thei r 
income in local taxes than do suburbani tes. In 33 of 
37 metropol itan areas  in 1970, centra l city residents 
bad a greater tax burden.  In eight  of the cent ral 
cities, the percen tage of income taken by taxes  was 
greater than  in any of the suburban rings .2’ Much of 
what the cent ral city residen t pays in taxes, moreover,  
is for the cost of provid ing public services to a large 
low-income popula tion.24

Baltimore City Council fiscal advisor Jan et Hoff
man believes a most serious problem is the paras itic  
financial rela tionship which exists between the city 
and the subu rbs. Testifying at an August  1970 Com
mission hea ring in Baltimore, Ms. Hoffman described 
the drain which commuters cause on city resources. 
Baltimore  is not able to tax suburbanites who work in 
the city, yet it supports many services used by sub ur
ban dwellers. Ms. Hoffman cited the hosp itals,  stad 
ium, zoo, art  museums, and many tax-exempt  org ani
zations—health , cultural, char itable, and religious—as 
examples of activitie s which the city alone subsidizes, 
but which people from the regional area  use exten
sively.2’ There is no parallel benefit from the sub urbs 
to the  urban dweller.

Thus,  the downward spira ling of the city has  com
plemented the flourishing of the suburbs, and  contin
ues to do so. The burden of the deterio ration falls 
most heavily upon the Nation’s black and Spanish 
speaking popula tions,  more than half  of which live in 
the centra l cities.

Employment Opportunities
In city afte r city, the Commission has found that 

businesses and indust ries are leaving the inner city 
and relocating  in the suburbs. In grea ter Baltimore, 
for example,  between 1955 and 1965, 82 industries 
relocated from the city to the surrounding suburbs,

”  Id . at 142-143.
■ Id. at 145.
*  Neenan con cludes, in a systematic  study of  cros s-su bsidization in 

the Detroit metropolitan area, that Detroit provides gre ater benefits 
to its suburbs than vice versa. W. B. Neenan,  Pol iti ca l Econom y of 
Urban Areas (1 97 2) . See  especia lly chs. 1-5  for his ana lysis.

“  B alt imore  Heari ng  at 20-21.

most of them in Baltimore County.21 Taking into ac
count movement to and from other regions and births 
and deaths  of firms, the city suffered  a net loss of 338 
manufac turing firms in that  period.27 In St. Louis, 
Boston, Phoenix, Washington , D.C., and New York 
the patte rn is the same:  jobs  have  been accompanying  
the movement of middle-class  housing  to the suburbs. 
Ironically, the jobs  that are  relocatin g in subu rban  
communities are  largely  blue coll ar, for which many 
minor ity group persons are  qualif ied. The job  shift in 
the St. Louis area  over the period 1951-1967 is illus
trative o f the national  tre nd :

St. Louis County gained over  75,000 jobs  in man u
facturing and 47,000 job s in wholesale and retail 
trade . At the same time the city lost 50,000 man u
facturing jobs  and 35,000 jobs  in wholesale and 
reta il trade . These indu stries are  the biggest em
ployers of blue-collar workers . The areas in which 
the city has increased in employment—principally  
finance, real estate and insu rance,  and services—are 
white-collar. This shift  in the structure of jobs 
affects black persons more  adversely  than  whites 
because black persons are  concentrated in blue- 
collar  jobs , but live in the  cent ral city, physically 
separa ted from jobs  which they could fill.28

The Commission was also told tha t between 1968 and 
1970:

Seventy-seven firms have left the City of Boston.
. . . This  represents  a loss of more than  10,000 jobs. 
These move-outs were especially high in the three 
high-growth indus tries,  chemicals, electrical ma
chinery, and rubber-p lastic s.29

The subu rban  relocation  of employment opportuni
ties would not have the strong adverse  effect on mi
nority group  persons that  it does if there were eithe r 
available  hous ing near  job  sites or adequate tran spo r
tation from the city to the subu rbs. However, residen
tial patte rns preclude low-income minor ity group  per
sons from living near available work, and

"  B alt imore  Hearing  at 503.
r  Id . at  504.
“  Staff of  U.S . Commission on Civ il Rights , Demographic, Econom ic 

and Socia l Chara cte ris tic s ol  C ity  of  St . Louis  and St . Louis County, 
in St . Louis Heari ng  at 458, 471 -472.

“ J. Kinney O’Rourke, exe cutive directo r, Boston Economic Develop 
ment and Industr ial Commission, Transcr ipt of Open Meeting Before 
the Massachusetts State Advisory Com mittee to the U.S . Commission 
on Civil  Right s held  in conjun ction with  the Massachusetts Commis
sion Against Discriminat ion,  Boston,  Massachusetts , voL I at 207 -20 8 
(Jun e 1-4 , 1970) (hereafter referred to as Mass. SA C- MCA D Boston  
Tr an script ).
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metropolitan public transporta tion  systems are de
signed to service suburban commuters going into the 
city in the morning and out to the suburbs at night. 
Often an unemployed city dweller simply cannot get to 
an available  jo b in the suburbs.

In Phoenix,  the head of the local chapter of the 
National  Welfare Rights Organization, Ida Nobel, tes
tified that jobs  go begging because of the isolation of 
ghetto residen ts:

. . .  1 have sometimes  four or five young men 
come through my office a day. They get a job but 
it’s way out and they don’t have transpor tation 
to get to the job,  so they ask us to try to provide 
trans port ation for them. So this is, as I say, a 
major problem for the poor  peoples here. You can’t 
get no transp orta tion .30

The jobs , Mrs. Nobel testified, are “way out; they’re 
way out somewhere like out in Scottsdale, Glendale, 
around out on Camelback, they’re so far out.” Asked 
if there was hous ing in those communities  for the 
workers, she replied,  “Not as I know of. If it is, I’m 
not aware of it.” 81

In Baltimore,  a study conducted by a business 
group  in the summer of 1968 found that in one area 
of the city about  one-fourth  of the work force was 
unemployed or underemployed, while at the same time 
many jobs  were avai lable  along the beltway. As one 
witness observed:

The simplistic  answer is why don’t the people in 
the inne r city go to those jobs ? You might as well 
say Timbuktu.  There is no transporta tion.

Three  transfers, poor tran spor tation, antiquated 
transportat ion system: it's  expensive, unreliable. ’-

In Washington , D. C., the hand icap which public 
trans port ation creat es for city dwellers tryin g to reach 
subu rban  jobs was described  by a number  of Federal 
employees who worked for agencies which had moved, 
or planned to move, their  facilities  to the suburbs. 
Employees at GS 2 and GS -3—low salary—levels”  
told the Commission’s D.C. State Advisory Committee

"  Transcript of  Open Meet ing  Before the Ar iio ns  State  Advisory 
Committee to the V.S . Commission on Civi l Rights,  vol.  2 at 24-25  
(May 14-15,  1971).

”  Id.  at 25.
88 Mr. Wil liam Bou cher III , exe cut ive director, Greater Baltim ore 

Committee. Ba llimo rr Hearing  at 377.
•  As of  January 1973, the  CS- 2 salary  level began at 25,432 per year. 

The GS-3 leve l began at 26,128.

that  they would have to resign if thei r jobs left the 
Distr ict because they could not afford the increased 
busfare, or the addi tiona l babysitter costs which a 
long trip  to and from work would require .84 One black 
HEW employee calculated  that the addi tional busfare  
she would have to pay when her agency moved to a 
Mary land suburb would be almost $350 a year  and 
that her commuting time would double  in length to 5 
or 6 hours round trip .85 The agency move, she pre
dicted,  would be especially hard on black employees:

We see our men there , and most of our men we see 
are either in the mail rooms, they are messengers, 
or  they are working machines. This  makes us know 
that  they are  in grades 1 through 5. Then they’re 
telling us abou t how our families are breaking up. 
I’m real concerned.

And then, on top of this, some .of them are working 
two jobs. If they move to Parklawn they will not 
get into the District  early enough to be able to 
moonlight and work on this second job . So how 
do you expect these men to support a fam ily? 36

In St. Louis, there  is very little publ ic tran sporta
tion between the inne r city and job  opportun ities  in 
St. Louis County, where several large employers, in
cluding the McDonnell Douglas Corp orat ion and a 
Chrysler plant, are located. Most of these companies’ 
black employees live in the city of St. Louis  and are 
handicapped by the lack of transportat ion.  As witness 
Mango Ali expla ined to the Commission:

. . .  It is a very impo rtant  problem. Most of the 
black employees out there, they have to ride to 
work with someone else. They have to depend upon 
someone with an automobile to get them to work 
and because of this many times they miss quite a 
few days because of the person who they  are riding 
with. They miss 12 days in a year  and they are 
subject to a reprim and and if they get too many 
reprim ands , maybe two or three , then they are 
subject  to being fired. And the sole reason is not 
necessarily the person doesn’t want  to come to 
work, it might not be economical  for him to own 
an automobile so that  he can get there and have 
his own reliable  transpor tation himself.

There  are buses that go out to McDonnell but I 
think  it takes approximately about  2 hours through

*  D.C . SAC Tra nsc rip t at 81- 83.  
» /r f.  at 121.
■  Id.  at 122-123.
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the public system to go there .”

In St. Louis, an exper imental  bus program, subsi
dized by the Federal Government, provided tran spo r
tation from a black area  of the city to a number of 
industrial complexes. The bus ride was only 1 hou r, 
but the program was not  successful. A simila r pro 
gram in the greater  Boston area  also failed, and the 
chairwoman of Job  Opportunit ies in Needham ex
plained why :

Some facto rs that  we feel contributed to the fewer- 
than-expected number of riders were the length of 
time for some residents who l:ve far away from 
Dudley Station to reach this area by public  trans
portation;  the scheduling of a 6:0 0 o’clock-in-the- 
morning bus. which was too early to attract  resi
dents who would have to arise at approximate ly 
4:3 0 a.m. to get to thei r jobs,  and maybe earl ier, 
if they lived a mile or two from Dudley Stat ion;  
the fact tha t the jobs  available for the 6:0 0 a.m. 
bus were fo r female assemblers, whose wages would 
vary between 81.94 and 82.20 an hour,  not enough 
wage or job  compensation for arising so early and 
trave ling so fa r; the fact that the Employment 
Express was not adequately  adver tised;  the fact 
that not as many people were hired as had been 
expected.’ 8

Thus,  the movement  of jobs to suburbs with exclu
sionary hous ing practices takes its daily toll on unem
ployed and underemployed city residents, and on the 
city itself, which must pay for their support despite 
decreasing tax bases. Transpo rtation—a method which 
requires a great deal of time spent commuting to an 
area where minorities feel unwelcome—is only a pa r
tial solution to the problem.  Unless adequate  suburban 
hous ing is provided for minor ity and low-income 
workers, the city and its residents  will continue to pay 
for the suburbs’ practices .

Housing Opportunities
Racial disc rimination  in housing compels blacks 

and other minority  group members to live in the 
metropolitan  are a’s least desirable  housing. Their 
housing tends to be older,  in worse condit ion, and in 
less desirable neighborhoods.

Central city housing  in which blacks are likely to 
r  S t.  Lou is Hearin g at 112.
M  Mrs. Carol S. Knapton,  chairwoman, Job Opportunities in Need

ham. Hass. SA C-M CAD Boston Transcr ipt, vol. 11 at 13.

reside  is more likely to be dilapida ted and substand
ard  than housing in the suburbs. A special census of 
housing made for the Douglas Commission found that 
33.3 percent  of central  city units  were in poverty 
areas,  as contrasted with 10.2 percent  in the suburbs.  
These urban poverty areas contained:

Four out of five of all housing units  occupied by 
nonwhites in these central  citie s;

Three  out of four  of the substan dard units  in these 
centra l cities;

Nine out of 10 of the substandard  units  occupied 
by nonwhites in these cent ral cities ;

Over half of the overcrowded units  in these central 
cit ies ;

Five out of six of the overcrowded units  occupied 
by non whites in these cent ral citie s;

Fou r out of 10 of all housing structures built  before
1910 were in these centra l cities, or those which 
were almost a third  of a century old or olde r; and

Five out of six of all the structures built  before
1940 which were lived in by nonwhites in these 
centra l cities. . . .”

The Douglas Commission concluded tha t:

These facts are clear  evidence of the inadequacy of 
the figures which show tha t only 10 or 11 percent 
of the urban areas , cities, and suburbs  of the 
SMSA’s [Standa rd Metropol itan Statist ical Areas] 
have substand ard or  overcrowded housing. These 
facts show how concentrated the problems really 
are. 40

Rober t Embry, commissioner of the Baltimore City 
Depar tment of Housing and Community Development, 
described the problems of finding adequate housing 
for that city’s poor. Of the 300,000 city dwelling units 
in 1970, roughly 11,000 were public  housing. Almost 
40,000 persons, 90 percent  of whom were black, lived 
in public housing, and there was a waiting list of 
more than 3,000, which represented  only a small por
tion of those with inadequate  housing. Mr. Embry 
testified:

[W ]e find that  as we build new public  housing, as 
the new projects are seen, the  waiting list increases.

*  D ou flat  Comm iuion Re po rt at 77-78.  
at 78.



So I don’t know that the 3,000 applicants  anywhere 
near  expresses  the total demand for such housing ?1

In contras t, there  was no public housing in the sur
rou nding suburbs. Mr. Embry testified tha t because  of 
this  a signif icant  number  of low-income suburba n resi
dents  were moving in to public housing in the cit y?2

Racial Attitudes
The racial isolation  in which most Amer icans  live 

has a psychological effect on individuals of all races. 
It create s suspicion and fear about  persons of differ
ent races, which in turn create  or heigh ten feelings 
of rac ism ?2

The Commission was told that in various  subu rban  
communitie s whites harbor  stereotypes which cause 
cons iderable  fear of and animosity  toward blacks, 
Mexican Americans,  and Puerto Ricans,  parti cula rly 
those perceived as being of a lower class. Thomas 
Dawes, a member and former chai rman of the Balti
more County Human Relations Commission, described, 
for example, the attitude  of county residents toward 
blacks :

Generally, I would say that the attitude  of people is 
negative. A great many people are without personal 
knowledge of black people. They respond to stereo
typed ideas that we have all been brough t up to 
inhe rit in a segregated society. We have a great 
many residen ts in the county who have had experi
ences in neighborhoods in the city where the real 
estate  indus try has abandoned  areas once change 
has begun,  and they feel that they have been hur t, 
and  to them racia l change means great difficulty, 
it means dissolution of neigh borhoods , and they 
don’t recognize the grea t harm  and the great  hurt 
tha t is done to black people who are  caught up in 
this  process as well?4

\fhi te s who profess to have libe ral views towards 
resid entia l integrat ion are often unwil ling to speak out 
again st the neighborhood norm if it is one of racial 
exclusion.  In Baltimore  County, a fai r housing group

41 Baltimore  Hearing at 73.
"  Id.  at 75-74.
41 For a general summary see Pettigrew, Attitu des on Race and

Housing: A Social-Psychological View, in Segregation in Residentia l 
Areas:  Papers on Racial and Socio-economic Factors in Choice of 
Housing, 21-84 (A. H. Hawley & V. Rock eds. 1973) (hereafter cited 
as Pettig rew ). See also Foley, Institution al and Contextual  Factors Af
fec ting  the  Housing Choices o f Minority Residents,  id. at 85-87 (here
after cited as Foley),

44 Baltim ore Hearing at 267.

had difficulty getting volunteers to work for it in their  
own neighborhoods. Its dire ctor explained:

[My] great  experience . . .  in talking with people 
and talking  with our fa ir housing council people 
is tha t there is still a tremendous  amount of resist
ance. . . . We broached to our  fair  housing council 
the concept, let’s have neighbor-to-neighbor  dis
cussions. And we got a fairly  reluctant group of 
people to agree to sta rt this. I remember one com
munity,  we went thro ugh  a training program, we 
had 12 families  agree  to talk to thei r neighbors and 
at the last moment nine chickened out. And we 
have come to the realization  that  even among the 
people who say they are  devoted to fair  housing 
and the liberals  and so for th, they are scared  to 
death to talk to thei r neig hbor  because of fear of 
intense hostility. This  gives me an idea of just how 
deep this thing  is in the com mun ity? 5

Generally, however, white acceptance of interracial  
living has been growing , although this acceptance of 
shar ing neighborhoods with blacks does not extend to 
situat ions in which whites would be in a minor ity? ’ 
Two factors prim arily account for this and should 
lead to even greater acceptance in the future.  First , 
experience in stable inte rrac ial living situations leads 
to greater racial  acceptance and the reduct ion of prej
udice. Thus,  the more housing is integra ted today,  the 
more it is likely to be in the future. Secondly, the 
existence of law changes how people believe they 
should act and changes thei r expectations of how 
others will act. Therefore, a strong national policy in 
favor of open housing and strong enforcement of fair  
housing laws will lead people to expect integra ted 
neighborhoods as the norm.

Blacks, like whites, choose their  housing primarily  
for convenience to work,  appropr iate  size and special 
features,  and manageable  cost? ’ They are generally 
willing to live in inte rrac ial areas  if necessary to find 
desirable housing but  are  reluctant to live in areas 
that are practically  all white. Black reluctance to leave 
black neighborhoods is in large  part caused by a 
realistic appra isal of the barrier of housing discr imi
nation and of the treatm ent they and thei r families 
might receive in white a reas.

Black witnesses who had moved from the city to the 
suburbs, or conside red doing  so, tended to bear out

“  George Laurent, Baltimore  Hearing  at 109-110. 
44 See Pettigrew, supra note 43.
47 Pett igrew, supra note 43.
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this conclus ion. Black people who have  moved to for
merly all-white suburbs have done so for the qua lity 
of housing, schooling , and services available there. 
But they also have found racism expressed in many 
ways. Afte r desc ribing instances of neighbors  moving 
away, hostil ity of other neighbors, and disc rimination 
again st his child ren in school, Adel Allen, a black 
subu rban  resident  in St. Louis County, concluded that  
living  in the suburbs  was worth the difficulties it 
entailed, although he described St. Louis County as “a 
little bit south  of Mississippi.” *8

Many blacks  told the Commission that the suburbs  
are an alien,  unfriendly land which they preferr ed not 
to confront.*’ One such witness was Donald Whit
worth of St. Louis. A worker at the suburba n Chrys
ler plant,  Mr. Whitworth chose to commute rather  
than look for  a house in the suburbs. His explanat ion 
shows the fear  of racial hostility and confron tation 
which many blacks share:

I personally feel that if I did move into  a com
muni ty such as Fenton or the sur roundin g areas of 
Valley Park, or Union, Missouri, or Jefferson 
County. Washington County, that my dau ghte r . . . 
being  6 years  old and in the first grade, would 
probably  be subjected  to a racia l harassment by 
her  white counterpart s; and [1 would worry about] 
my wife’s social atmosphere while I was at work, 
because  surely,  if I moved in that  neig hboring  
area,  she probably  would have to give up her job  
in the city.

Mr. Clicks tein [then Commission Staff Director] .
Well, it would be much more convenient. Wouldn’t 
you be prepare d to attempt to be a pioneer, to move 
out there and—

Mr. Whitworth . As an individual, being a pione er
*• St.  Louis  He ari ng  at 308.
“ Mass.  SA C-M CAD Boston  Transcr ipt  at 342 ; St . Louis Transcrip t 

at 34-35 .

doesn’t frighten  me at  all. In fact, it encourages me.
But let me say this : In that  respect—and I’m th ink
ing in the respect of fear, happiness for my family, 
and what have you—in tha t respect I would be 
selfish, I feel, if I was to take on the venture.  I 
would be showing everybody,  look how big Don 
Whitworth is;  he’s going  out there and showing 
them that  he doesn’t care. He’s glad to be there. 
And he’s going to really strive to show that we 
can overcome.

But what’s happen ing to my wife and daughter in 
the mean time?  This is my prim e concern . And I 
do believe that in some form they would be in an 
environmental, mental and social jeop ardy  when 
my presence was not mer ited .50

A resident of Montgomery County, Maryland, Doris 
Stanley, also had mixed feelings about  the benefits of 
living in the suburbs  when she testified before  the 
District  of Columbia  Advisory Committee to the Com
mission. To Mrs. Stanley,  her environment was noth
ing but hosti lity. “Living in the suburbs,”  she said, 
“is nice if you’re white.” 61 She continued that she 
liked “get ting the services of the whites that they 
perform for thei r own” but  was reluc tant to recom
mend that  othe r black persons follow her to the sub
urbs.

I would recommend tha t they be told ahead of time, 
don’t fool yourself, it is hostile. But I feel that,  
you know, this whole coun try is hostile wherever 
you are  . . .  So I would recommend that  they would 
come out but they would need an awful lot of help. 
The suburbs  are not open to them and are not 
welcoming them in, it is a fight.58

80 St . Louis  Heari ng  at 34-35.  
n  D.C.  SA C Transcrip t at 50. 
“ /(/ . at 51.
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The Cause s of Racial Polarization:
The Private Sector

Segregated hous ing patterns  cannot  be explained 
away by the attitu des and decisions of individual 
families—of white families who are “prejudiced”  or 
who want a more pleasant suburban  environment, or 
of black families who prefer to live in homogeneous 
areas or who are unwill ing to confron t the obstacles 
that prevent  them from having a free choice of hous
ing. There  have been and there still are powerful 
institutiona l forces involved. This chapter  will look at 
the priva te economy to see how it determines  where 
certain people will live and what form metropolitan 
growth will take. The  next two chapter s will consider 
the governmental forces involved in this process.6’

Real Estate Agents
Over the past few decades  the real estate industry 

has played a lead ing role in creat ing and maintaining 
segregated neighborhoods. The marke ting practices of 
real estate brokers are  an impo rtant  facto r in deter
mining the avai labil ity of housing in the suburban 
market to minority buyers. Both sellers and buyers 
depend extensively on a brok er’s advice and sales 
methods. As a bro ker  who testified in Baltimore ex
plained:

I think  that you have to recognize that the bulk of 
the properties tha t go for sale on the market  are 
listed with brok ers.  The brokers have the authority, 
or they have the influence, at least, to direct  the 
buyer to a specific property or to direct him away 
from the pro per ty.54

Malcolm Sherman, a broker from Maryland, held

M  Se e general ly Foley , supra note  43, at 85. 95-107. 
•‘ Test imony of Arthur Sparrow, Baltim ore  Hea ring at 138.

the view that real estate broke rs actual ly encourage 
white  des ire for exclusivity.

. . .  it is really not the homeowner  who is making 
tha t decision to keep that neighborhood all-white 
for his friend s and neighbors, so much [as] the 
real estate brok er who is in business and  who still 
considers it economic suicide to make a sale to 
blacks  in that  all-white neighborhood.55

Of course,  brokers are also influenced by any discr im
ina tory desires of homeowners or developers whom 
they represent as agents.66

The impor tance of the broker’s pract ices is that 
they affect home buyers on a much larger  scale than 
individual discriminatory practices ever can achieve. 
One of the firms represented at the Commission’s 
Baltimore hear ing reportedly sold 350 homes each 
month.61 A St. Louis firm represented at the Commis
sion’s hear ing sold 850 homes in 1969 and  had a sales 
volume of $18 million.68

The average  person often tends to think  of housing 
disc riminatio n in terms of a minor ity family’s inabil
ity to buy a part icular house in a particula r neighbor
hood. However, the testimony hear d by the Commis
sion alleges more than individual instances  of housing 
disc rimination ; it indicates  the existence of a dual 
housing market—one for whites, one for  blacks and 
othe r minori ties—that determines racial residen tial 
patte rns for entire metropolitan populations as effec-

“  Id. at It s . For example. Waller  Faerber. preaidenl ot  John Arm
bruster Real  Eatate Co. in St. Louis, testi fied concerning the strong 
fee ling of white  owners in Overland, a St.  Lou is suburb , against sell- 
ing to black buyers. St . Lou is Hea ring at 253.

“ Se e, e.g ., testim ony of H. Jackson Pontius,  exe cut ive vice presi
dent, N.itio nal  Association of Real Estate Boards, IFashington Hear
ing  at 125.

”  B alt imore  Hearing  at 140.
“  St . Lou is Hea ring at 229.





tively as ordinances which would designate  certain 
areas as black and others  as white.69

The existence of real estate practices which create 
this duality is commonly recognized. Secretary of 
Housing and Urban Development George Romney put 
it in no uncertain  terms at the Commission’s Washing
ton hear ing:

As a matter  of fact, you don’t have to prove through 
me that we’ve got a dual housing situa tion in the 
country. We’ve got a dual housing situation. We’ve 
got dual housing marke ts in practically every metro
politan area  in the country . .

The practices,  however, are difficult to detect, espe
cially by the indiv idual homeseeker.

Steering

Since housing discrimina tion is illegal under  the 
Fair Housing Act of 1968, it would be naive to expect 
to discover such practices by simply canvassing bro
kers. Few people will willingly admit  that  they would 
violate Federal laws or generally accepted moral  pr in
ciples. An effective way to investigate real estate prac
tices is “testing,”  or comparing the responses of bro
kers to potential  black and white customers  who are 
quite  similar  in all respects except race. This relatively 
common technique  usually shows different  treatm ent 
of each race.

At the Commission’s St. Louis hear ing, witnesses 
who had conducted a testing survey in 1969 for the 
Greater St. Louis  Committee for Freedom of Resi
dence described a discr iminatory  real estate practice 
called “steering”— showing white persons houses for 
sale only in white neighborhoods and showing black 
persons houses listed for sale only in predominant ly 
black or changing neighborhoods. Lorraine Parks, a 
black schoolteacher, testified that she visited about  12 
real estate offices in St. Louis to find out where they 
would offer her  housing. In almost every one, she was 
referred to a black or chang ing neighborhood. Usu
ally she was told about Universi ty City, a St. Louis 
suburb with an increasing black and decreasing white 
population.

w  The  Commission found dual markets in the fou r cities— St. Louis , 
Denver,  Bal timore , and Philade lphia— studied in its 1971 report.  Hom e 

O u fi tn h ip  for Lower Income Fam die i 89 (h ereafte r refer red to as 
Home Ow nersh ip}.

F aihin gton Hea rin g at 244.

They would immediately begin  to talk about or 
show me prop erty— show me pictures, or refer to 
listings in Universi ty City . . .  In some instances I 
would state that I wasn’t interested  in University 
City ; I wasn't part icular about  living there. And in 
most instances it was University City or nothing else 
available.61

In a few instances Mrs. Parks was referr ed to 
another  area,  Northwoods, which is also experiencing 
racial  change. She was never offered properties within 
the price  range she indicated (up to $30,000) in any 
other  areas in suburban  St. Louis.92

Heddy Epstein,  a white woman, also visited 12 real 
estate companies in St. Louis. She indicated that she 
wanted a location  that would include Universi ty City:

And then when I would say: “Well, how about  a 
little bit fur ther east? ” I was [in ] each instance 
told:  “Well, University City is all colored; you 
don’t want to  go there.” 61

Two of the real estate agents visited  by Mrs. Parks  
and Mrs. Epstein testified at the hear ing.  Walter F. 
Faerber,  of the Armbruster Company, was asked why 
so many black people have moved to University City. 
He replied that it was because of economics.  Commis
sion counsel questioned  this  explanation.

Mr. Glick. Well, isn’t there housing for sale in the
Overland-St. Johns area for $15,000 and $18,000, 
below $20,000, let’s say?

Mr. Faerber. Yes, there is.

Mr. Glick. But there  has not been the large migra
tion of black people into Overland-St. John area 
as there  has been to University City?

Mr. Faerber. No.6’

Further testimony showed that turnover rates, as 
well as prices, were comparable  between the two 
areas."

Control of Listings

Real estate agents further contro l the availability of 
housing to black purchasers by preventing  black bro-

"  St . Louis He ar ing at 25.
•  I d  at 205-208.
•  Id . at 208.
“  I d  at 232.
•  I d . at 240. On M ar . 10, 1970, the Departm ent of Justice  charged 

John H. Armb ruste r and Co., Jerome L. Ho we, Inc. , and two other 
St. Lou is rea l estate firms wi th  vio lat ing  the 1968 fa ir  housing law  
by steer ing black persons to changing neighborhoods and white persons
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kers, whose clientele is prim arily black, from getting 
access to listings of houses for  sale in white areas. 
TTlis technique of segrega tion is invisible  to the indi
vidual  home buyer, but widely recognized by black 
brokers . Black brokers alleged at the Commission’s 
Baltimore hear ing that this was a common practice in 
that  area. A black broker, Ralph Johnson, explained 
the importance o f access to listings:

In Baltimore County, I think the real estate business 
is controlled  primarily  by the white real estate 
brokers.  They control  the business and they control 
the listings. And by cont rollin g the listings, they 
control the business. Because the listings are the key 
to the real estate business.66

Not all listings are exclusive:  it is common practice  
in the real estate field to allow ano ther broker to show 
a company’s listings and to split the resul ting commis
sion. Another  black broke r, Ar thu r Sparrow, alleged 
that  white broke rs refuse to share listings with black 
colleagues:

Well, I think the most obvious  and  [yet]  the most 
commonly used technique is, for  example, if I, a 
black broker, were to call a white brok er requesting 
to show one of his listings  or proper ty that is listed 
with his firm . . . the common prac tice is that they 
would tell me that the property  is under contract if 
they didn’t want me to show it. . . .
I think anothe r practice—I would say secondly in 
term[ s] of its rank—is the fact that  white brokers  
will frequently tell you that  they can ’t reach the 
sellers. . . .  The third technique, which I have  found, 
especially in certain areas,  is tha t when you insist, 
they give you the appointment, but then nobody 
shows up to meet you.6’

Pattern of Market Control

The broke rs who testified at the Baltimore hear ing 
stated  clearly that discr imination  went beyond individ
ual instances. “You see, in Baltim ore,”  testified a 
black broker, “we have a black market and we have a 
white marke t.” 68

away from  integ rating communities . Th e suit was settled by consent 
decree on Dec. 15, 1971. It  was concluded by the  adoption of  a Code 
of Fair  Housing Pract ices by the Rea l Esta te Board of Metropoli tan 
St. Louis, app licable to 509 member firms, includ ing the defendants. 
Th e code outlaws the  dis criminatory  practices alleged in the suit.  The 
board agreed to establish a five-member equa l rights  committee. Th e 
defendants agreed not to continue defense of the  suit  and promised 
to take steps to remedy the effects of  past dis criminatory practices, 
inc luding  the posting of fa ir housing notices and the giv ing  of a fa ir 
practices course to their employees.

“  B alt imore He ar ing at 130.
•7 Id . at 133-134.
“  Testimony of Ralph  Johnson, id. at 134.

This fact is best illustra ted by the existence  of 
separate black and white organizations of real estate  
brokers on local and national levels. The Real Estate 
Board of Grea ter Baltimore  had no black members 
until I960 and as of 1970 had 15 black brokers out of 
650.66 Being a member of the board is parti cula rly 
important  because  only members have access to its 
multiple listing service. The St. Louis Metropolitan  
Real Estate  Board has abou t a dozen black broker  
members out of a total membership of 4,400 (which  
includes brok ers and their  associates).70 The first 
black brok er was admitted in 1963.71

On the national level, the black National Associa
tion of Real Estate Brokers was founded abou t a 
qua rter  of a centu ry ago because black brokers could 
not belong to the white real tor associat ion, the Na
tional  Associa tion of Real Estate Boards  (NAREB ). 
Today , the two organizat ions  are still operated on 
racially  separate lines.”

At the Baltimore hearing, Commission counsel 
asked whether the fai r housing law had any effect in 
breaking down the dual housing market.  The black 
witnesses believed that it had had a very limited effect. 
As one b roke r put it:

[A]s long as you have the white broke rs controlling 
the real estate business  here in Baltimore, you will 
have this dual market.  Because in order to control 
the real estate  business, the black brokers would 
have to  control the listings and in order for  them to 
contro l the listings, they would have to be able to 
have the availability of going out into the county 
and getting the listings  and this is just not possible, 
because of the racia l characteri stic of the county 
and other things . . . .”

White broke rs who testified at the Baltimore he ar
ing denied that they refused to share any listings with 
black brokers.74 But they did not deny the fact tha t 
the black and white markets  are self-perpetuating. 
William L. Antrim , vice president and sales manager 
for the firm of Russell T. Baker & Co., justified the 
absence of black agents in his firm by stat ing tha t it 
would be almost impossible  for .a black agent to make 
a living in the county at that time.

“  I  J.  >t 1S7, 162.
10 S t. Lows Hea rin g at 245. 
n  Id . at 246.
”  Washington Hea rin g at 121. Section 806 of the Civi l Rights Ac t 

of 1968. 42 U.S.C.  §3606 (1 970),  prohibits rac ial  discrim ination in 
the membership of  rea l estate bro kers ' organizations.

73 B alt imore Hea rin g at 135. 
u  I d . at 156.
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If you are  selling pain t, you have paint to sell, but 
you don 't have any product in the real estate busi
ness until you get a listing. Now, if you don’t get a 
listing, you are not going to get any telephone calls, 
because when you get a listing,  calls come into the 
office and we refer tha t person to the listing agent;  
so that,  as you can see, if a person is unable to list 
property,  and usually we star t out on the basis of 
them doing it in the neighborhood in which they 
live, thei r friends,  the ir associates. . .

Malcolm Sherman, a white Maryland real estate 
broker, agreed tha t black salesmen operated at a 
handicap in a white marke t, but he described how his 
company attempted  to overcome it in the mid-1960’s 
by an affirmative program for train ing black person
nel.

We found that  the only way we could hire  black 
salesmen was to practice discrim ination in reverse 
. . . and decide that  we would put them on a 6 
months progr am of $100 a week, this would be 
about 26 weeks, and we might blow $2,600, but . . . 
we had to do this  to put them through an educational  
training  session where they could at least make some 
money while they were learning, if we wanted to 
attract black salesmen in the business.’6

He believes that  simila r efforts are needed now to 
produce a unita ry housing market:

And it’s incumbent upon the real estate profession 
to do this and to hire  black salespeople because they 
can develop into good salespeople and one of the 
ways to do black business is to have black sales
people.”

The more genera l view, however, is that maintain
ing the dual housing market is more profitable  than 
creat ing an integrated one. Economic motivations play 
a large par t in dete rmin ing racial  practices in the real 
estate business. One of the St. Louis real estate agents 
visited by Heddy Epste in, who is coordina tor for the 
Greater St. Louis Committee for the Freedom of Resi
dence, explained  to her , in defense of discr imina tory 
practices he had desc ribed: “Sel ling to blacks is bad 
business for us. we have to consider our reputation.” 78

Substantial pressure  not to “rock the boat”  comes 
from within the indus try. Real estate broke rs some
times perpe tuate  a dual hous ing market by punish ing 
those white brokers who are willing to sell to blacks in

™ Id . *■ 154.
" I d .  at  101.
"  Id. a l 101-102.
"  St . Lottia Hearing  at  209.

white areas, thus keeping them in line.
Kenneth  Mumbower, a St. Louis real estate broker, 

testified abou t the treatment he received afte r one of 
his salesmen showed a house in a white area  to a 
black customer.  The branch manager of another  bro 
ker’s office phoned Mr. Mumbower and threatened 
him economically.78

Broker Malcolm Sherm an testified that  his residen
tial sales business  was all but ruine d by indus try 
pressure after  announcing in 1963 that  it was com
pany policy to sell property  regardless of race.

Our business was affected in one way that  we never 
expected it to be. It was not affected by the owners 
who had listings with us. They did  not question our 
policy and it was not affected by prospects that we 
were working with, but it was affected by our  com
petition. At tha t time, we were sell ing more property 
than  18 broke rs in our neighborhood, who were our 
competition  put together. Their campaign against 
us—and we gave them every oppo rtuni ty to knock 
us down—resulted within 6 months  [in ] our being 
down to no more than  25 or 30 listings a month 
and that  many sales a month. Our business had gone 
down by some 65 to 70 percent.60

Other elements contribute to the profitab ility of resi
dentia l segregation. Kay Drey, who works for a Uni
versity City open housing group,  compared  sales of 
housing in the integrated  area  of University City with 
sales in Clayton, a neighboring , all-white suburb, and 
concluded that brokers can make a premium by selling 
property  that  satisfies white people’s desire  for exclu
sivity. 81

By guiding black and white buyers to different 
marke ts, the brok er can increase  profits  in both  mar
kets. Mr. Sherman gave an example in the Baltimore 
area.

, . . the practice still goes something like this,  that 
certa in pocket areas and sections of the Liberty 
Road area northwest are open occupancy and that 
there are blacks living with whites in some blocks 
practical ly all-black . . .  if he has a black  buyer 
[a brok er] will move that black buyer into one of 
those listings . . . instead of viewing the marke t
place. . . . Tha t way, he does not disrup t the business 
that he is doing in an all-white neighborhood but

" I d .  at  200.
“  Ba ltim ore  Hearing  a t 95. 
■ St . Louie Hearin g a t 533.
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adds black to where blacks already bought, let’s 
say out in the Liberty Road area."2

In the black housing market,  a policy of housing  
segregation may also mean a profitable  opera tion. 
Black brokers are  generally  free of competition from 
whites and have a captive market of black homeseek
ers.

The actions of real estate brokers in main tain ing 
segrega ted hous ing patterns also may be related  to 
professional stan dards concerning racial homogeneity 
which were long conside red to be part  of the profes
sion's  ethics.83 White  real estate brokers usually be
long to real estate boards which are members of the 
National  Association of Real Estate Boards.

At its Wash ington  hearing, the Commission asked 
representatives  of NAREB what affirmative efforts 
they had undertaken  to change broke r practices they 
formerly  had advoca ted and thereby promote fa ir 
housing practices within the profession. Jackson Po n
tius, executive vice  presiden t of NAREB, rep lied:

[A] good many of our  member boards throughout 
the Nation are  even going so far as to conduct what 
they call equal  rights  committees. . . . We have 
encouraged the local boards to set up equal righ ts 
committees. ’4

However, when questioned about specific efforts to 
overcome past discr imination , Mr. Pont ius was neg a
tive. He said that  HUD’s requirement  of an equal  
opportunity “logo” in housing ads went “too far .” 85

I think  in view of the 1968 Civil Rights Act we 
have to assume that  everybody has to live with tha t 
act. I don’t th ink it’s necessary to spend the money 
to say that  we support the act.”

The effect of discriminatory practices  by real estate  
brokers is not only to deprive  indiv iduals of thei r 
choices but to impose rigid  segregation on whole

“ Baltimore Hearing  a t 115.
M  Washington Hearing at 122. NAREB’s 1928 Code of Ethics con

tained the following provision (Art icle 34),:
A Realtor should never be instrumental in introducing  into a neigh
borhood, by character of property or occupancy, members of any 
race or nationality , or any individuals  whose presence will clear ly 
be detrim ental to proper ty values in that neighborhood.

The current NAREB Code provides (Art icle 5) :
The Realto r should not be instrumental in introducing into a neigh
borhood a charac ter of property  or use which will clearly be det ri
mental to property values in that neighborhood.
** Washington Hearing at 123-124.
*  Id. at 126. NAREB had in fact opposed the fair housing act before 

it was passed. Washington Hearing a t 123.
" / J .  at 126.

neighborhoods . A. J. Wilson, director of University  
City’s Human Relations  Commission, stated that Uni
versity City, which had  indica ted its openness  to black 
residents  by means of fair  employment ordinances and 
other civil rights  measures,  quickly became the targe t 
of discrim inato ry real estate practic es:

Finally,  1 think  when the movement [of black resi
dents]  began and when there  was somewhat accep
tance of this we found blockbusting  . . . which was 
also of course something that  encouraged  movement 
artificially. We were forced to pass ordinances, local 
ordinances, outlawing block bust ing and ultimately 
were forced to pass an ordinance which restricted  
all real estate  solicit ation in our city to eliminate  
the practice of real estate  companies coming in, 
purchasing property. We had speculators  come into 
the community in the same way.87

Universi ty City established a City Residential Ser
vice to help families bypass  real estate dealers  who 
might steer them in disc riminatory patterns. This ser
vice placed more than 500 white families  in University  
City, trying to retain an integrated community , and 
attempted to give black homeseekers a wide range of 
choices within their  price limits in a number of Subur
ban communities.88 But as Mr. Wilson indica ted, Uni
versity City cannot  by its own efforts determine its 
racial patte rns:

1 think . . .  th at you are going to have a black ghetto 
in the northwest St. Louis County unless there’s an 
aggressive  policy of opening up houses in all areas 
of St. Louis County .88

If only one or two neighborhoods  in a suburban 
area are “open” to blacks, then the systemat ic discrim
ination discussed above—steering , pressure on bro
kers from within the profession, contro l of listings— 
may well turn these sections into all-black enclaves. 
Only the implementation of fa ir hous ing practices 
throughout  a metropolitan area  will result in stably 
integrated neighborhoods rather  than “changing” 
neighborhoods which ultimately  become segregated.

The discr imina tory policies of real estate brokers— 
along with other  institut ional  supports of racial segre
gation—lead many whiles to fear that  prope rty values 
in their neighborhood will decline if the area  is al-

* Si. Louis Hearing at 316. 
-  Id at 321.
■H . .13 22.
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lowed to become integrated.  Often these fears  are 
stimulated  by real estate brokers after  the initi al entry 
of a black family into the neighborhood. If many 
white owners decide to sell in panic, the law of supply 
and demand dictates the inevitable  resu lt: prices  fall 
as the fear  acts as a self-fulfilling prophecy.  Ironically , 
however, the initial  drop in price does not necessari ly 
lead to bargains  for minori ty purchasers.  The differ
ence can be absorbed by speculators who buy from 
whites at reduced prices and sell to blacks—whose 
housing opportunitie s are limited— at inflated prices.90

Contrary  to popula r notions  regard ing race  and 
property  values, however, prices may subsequently sta
bilize at a higher level when the neighborhood  be
comes racially  stable, either as an integ rated  or an all
minority neighborhood, as pointed out in a study as 
far  back as  1961.01

In 1972, the Social Science Panel of the National 
Academy of Sciences’ Advisory Committee  to HUD 
found that “the weight of the evidence is that,  in 
comparison with all-white neighborhoods of otherwise 
similar character (age, location, housing quality , 
etc.) , property values in neighborhoods entered by 
nonwhites do not generally fall and have  sometimes 
risen because  of the concentration of non white de
mand.””

Financial Institut ions
For a family to buy a house, or a landlord to 

provide apartm ents, a source of cred it is necessary. 
The family, even if it has a substantia l income, will 
require  a long term mortgage to be able to purchase a 
house. The landlord will need a mortgage  to obtain  
the capi tal necessary for the renova tion of his prop 
erty. It is not surprising, therefore, tha t the practices  
and attitu des of financial insti tutions—savings and 
loan associat ions, banks, mortgage brokers,  and insur
ance companies—will have a significant impac t on the 
housing market. If these institu tions are unwil ling, for 
example, to give a mortgage loan to a black family 
that wishes to buy a house in a white neighborhood  or 
if they refuse to make available  mortgage  loans at 
reasonable rates in a neighborhood tha t is predomi
nantly  black or substantially integ rated , then blacks 
will not be able to find hous ing outs ide of black

“ See R.  He lper , Rac ia l Pol icies and Practices of  Rea l Estate 
Bro kers (1 969).

n  See L.  La uren ti,  Property Values and  Race (1 961 ).
M  N at iona l Academy of  Sciencea-Nationa l Academy of  Engineering. 

Freedo m of  Choice in Housing: Op portunit ies  and Constraints 23  
(1 972 ).

neighborhoods and housing within black neigh bor
hoods will dete riorate.”

Unfor tunately, these examples represent the prac
tices of many lenders. In June 1971, a questionnaire 
was sent to lending insti tutions  by the Federal finan
cial regulatory agencies in conjunction with HUD. 
Analysis of the questionnaire indicates that discrimi
natio n by mortgage lende rs is still in evidence. If 
lenders take the initia tive in providing  mortgage loans 
to blacks seeking housing in white neighborhoods and 
demonstrate a willingness to finance at reasonable 
rates homes and apar tments in areas with substan tial 
black popula tions, they can make a most important 
con tribu tion to increasing  housing opportunitie s for 
blacks.

At the Baltimore hearing , the Commission heard a 
panel of financing exper ts, including Michael D. 
Quinn,  assistant vice pres ident of Weaver Brothers, a 
Baltimore  mortgage ban king  firm, and Winfred 0.  
Bryson, president of Advance Federa l Savings and 
Loan Association, a minor ity-con trolled financial insti
tution. The witnesses agreed that,  for a variety of 
reasons,  home loans had  not been readily available  to 
black applicants.  Mr. Bryson’s company,  Advance 
Federal, was organized to provide loans to minor ity 
families and businesses, includin g very small loans:

Our associa tion was founded 13 years ago, and the 
time tha t it was founded, the reasons  given a large  
extent by the individuals who were in par t in the 
real estate business, and part in the construction 
business, all of these being . . . black . . . was that  
the mortgage loan money was not freely availab le to 
the individuals and on exactly the same terms, even 
though mortgages were being gran ted.’4

Institutions  which finance the housing marke t have 
limited minor ity access to subu rban  markets by prac
tices which discou rage integ rated  community  develop
ment and heighten resid entia l segregation.

A survey conducted by the Federa l Home Loan 
Bank Board revealed a number of discrim inatory 
practices  among lending institu tions .”  Some lenders 
admitted  using the race of an applicant as a factor  in 
determining whether he would be given the loan or in 
determining the terms under which the loan would be

“  See U.S.  Commission on Civ il Rights. 1961 Repo rt:  Housing.
** Ba ltim ore He ar ing at 201.
“ Fed era l Home Loan Bank Board Survey (released M ar . 1972 ). 

FHLBB considered the results of the  survey inconclusive , since it  in
cluded only 74 of the  5,00 0 federally-supervised savings and ban  
associations.
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made. Other  common practices of mortgage lenders, 
the survey also found, while perhaps not instituted in 
order to d iscrimina te, have the effect of discr iminating  
against  minor ity applicants . For example, lenders dis
count disp roportionately  a working wife’s income and 
use the existence of an arrest  record as a bar  to the 
approval of a mortgage.**

“Red lining” is a prac tice by which certain  residen
tial areas , often of substand ard ghetto housing, are 
excluded from eligib ility or greatly disfavored for 
mortgage financing.  The justification for this practice  
generally is presen ted in terms of the area ’s “rundown 
cond ition .” Thi rty percent of the responding mortgage 
lenders  admi tted to disqualifying neighborhoods for 
loans because of the ir residential  composition.*7 The 
predictable result  has been to accelerate the area’s 
decline, speeding the exodus  of those, usually whites, 
able to flee to be tter  ne ighborhoods .

A. J. Wilson, Unive rsity City’s Human Relations 
Commission director , described the impact of practices 
such as redlining:

We in University City have had to face, because of
16 percent of our  population being black, many of 
the same forms of disc riminatio n that black people 
have experienced for  years. We have trouble  getting 
levelopers to come in, we have trouble getting fi
nancing for development,  we have trouble getting 
mortgages,  we have some insurance companies sta rt
ing to say:  “We are going  to  stop  insu ring.””

Another disc riminatory practice consists of apprais
ing properties at a lower value in black or mixed 
areas than in all-white areas , making whites reluctant  
to sell to nonwhites. Mr. Wilson complained that even 
FHA appra isers share this bias :

[TJhese things occur  today  where FHA appra isers 
come out and are  app rais ing  that property on the 
basis of the neighborhood . . .  on the basis of the 
fact that there are  black people there,  when in fact 
University City is bette r physically today because 
of a variety  of improvements and code enforcement 
and in o ur housing prog ram , better  physically today 
than it was 5 years ago .”

Most of the practices desc ribed above are specifi
cally proh ibited by the latest  Federal Home Loan

-H .
"M.
w  St . Louis Hearing at  328-29. 
•M. at 329.

Bank Board guidelines, issued in December  1973.100

Builders and the Construction Industry
In the field of race relations, the homebuilding 

industry has a somewhat better reputa tion  than the 
real estate brokers . The National Association of Home 
Builders (NAHBl did not oppose the 1968 Fai r Hous
ing Act, while the National Assoc iation of Real Estate 
Boards lobbied again st it.101

NAHB has suppor ted the passage and  funding of 
many acts furthering low-income housing construc
tion. The Federa l subsidy for low-income housing p ro
vides builders with an addi tiona l market that  would 
not be profitable without subs idy;  and the subsidy has 
made the homebuilders  allies of grou ps seeking 
greater  access to suburban  areas for low- to moderate- 
income housing.102

Nevertheless, the Commission’s study of homeown- 
ersh ip under  the Section 235 prog ram in four metro
polita n areas  found that new developments,  buil t with 
Federa l assistance, reflected the same segregated hous
ing  patterns prevalent throu ghou t those communities 
for  conventional ly financed housing.102 Sub urban de
velopments financed under  Section 235 were all white 
or nearly so, while housina sold under the program in 
the city was generally occupied by blacks.

The Commission found that some build ers actively 
discr iminated and that others  did so passively,  by 
allowing community  practice to determine the racial 
occupancy of their  projects . Many said tha t they did 
not need to advertise. Word of mouth advertis ing in 
segrega ted neighborhoods often results in segregated 
occupancy.104

Several builde rs testified at the Commission’s Balti
more  and St. Louis hearings. All o f the build ers testi
fying in Baltimore had developments in Baltimore

■'” 38 Fed. Reg. 31653 (Dec. 17, 1973).
101 IPash in eton H»nr’n» ”t 123.
,o t  On Jan. 5, 1973. HUD suspended all subsidized housing programs. 

Addressing the Nationa l Association of Homebuilders on Jan . 8, Sec
retary  Romney said the programs had become a “m onstrosity  that 
could not possibly yield effective results even with the  wisest and 
most professional management systems. In a Jan.  15 let ter  to Senator 
John Sparkman, Chairman of the Senate Banking, Housing and Urban 
Affairs Committee, Kenneth  Cole, Director of the Domestic Council, 
repeated that argument as the administration 's justif ication  for the 
housing moratorium.  A congressional subcommittee disputed the 
adm inis trat ion 's evaluation, finding instead that “most of the scandals 
and abuses in our housing programs have been due to faulty  admin
istr ation by the Department of Housing and Urban Development 
rather  th jn  to any inherent defects in the legislation."  Subcomm. on 
Priori ties and Economy in Government of the Join t Economic Comm., 
Housing Subsidies and Housing Policy, 93d Cong., 1st Sess. 3, 6, 
(1973) .

“• Home Ownership  at 87. 
x<* Id. at 51-57.
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County. Henry J. Knott, Melvin Colvin, and Carl T. 
Julio had  black and white families in all of their  
projec ts, altho ugh they did not know in what num
bers. Harvey Myerberg, however, who built a devel
opment of houses  priced at 816,000 to 817,000 in all- 
white Essex County, had no black buyers.

All of the builde rs found strong demand for their  
product.

The apartments we build,  we don’t even adver tise 
them! They rent so cheap, they just rent .'05

Eliot M. Alport,  of the Eliot Construction Company 
of St. Louis, Missouri,  felt that the marketab ility of 
his houses was affected by racial  prejudice.  The 
houses he buil t in St. Louis County and Flor issant 
ranged from $15,000 to 820,000 in price and  only 
abou t 4 or  5 out of 200 had been sold to blacks. 
Commission counsel asked Mr. Alport what the effect 
of those sales had been. He replied:

They had a definitive  adverse effect . . . The pro b
lem was tha t if we sold a home, apparently  as I 
understand it, to a black customer on Lot A, when 
the next customer came along, he, having a choice 
of lots jus t as the black customer did, he chose not  
to be on lot—the lot on either  side of tha t black 
customer, nor the lots across the street  from the 
customer, nor  the lots behind the customer, so tha t 
all of a sudden  one sale to the black c ustomer  meant  
that  we had anywhere from 5 to 10 lots which our  
white custom ers prefe rred not to be associated with. 
Also, 1 migh t say that from what I hear  again  from 
our salespeople,  a black customer did not want to be 
next to ano ther black customer; he would prefer to 
be among white custom ers.108

Mr. Alport did not think  that  homebuilders should 
adopt affirmative programs but considered it the role 
of government to insu re that housing is open without 
discr imination . He said he had been willing to an
nounce a nondiscr iminative  policy “if  they could get 
others  to go along ,” but  that apparently the effort was 
unsuccessful, since  he was never contacted abo ut it 
agai n.107

John A. Stastny, at the time president of the Na
tional Association of Home Builders, told the Commis
sion’s Washington hearing  that the association for

,<B Tes timony of  Hen ry J. Knott,  Baltim ore  Hea ring at 183. 
>oa St . Louit Heari ng  at 280.
107 Id . at 281-282.

many years had publicized  within its membership its 
policy in favor of open hous ing. 108 The association 
had not, however, adopted a policy of affirmative 
action under which builde rs would assume responsibil
ity for overcoming segregated marke ting patterns in 
the sale of their  developments.  NAHB, in fact, has 
consistently opposed HUD’s affirmative marketing reg
ulations on a variety  of grounds , including the argu
ment that it places “FHA-insured housing at a distinct 
competitive disadvantage” 109 and “drives some build 
ers out of the FHA program.” 110 The  association has 
also ignored the evidence showing tha t without affirm
ative efforts to promote  fa ir housing, new housing will 
continue to reflect existing resident ial patterns.  Af
firmative marke ting techniques are  necessary to over
come segregated practices and only recently has the 
Federa l Government requ ired tha t such techniques be 
utilized in all subsidized construc tion projects.

The Role of Major Employers
Earl ier sections have described  the move of many 

corporations and plants to suburba n locations, and the 
economic, racial, and logistical facto rs involved in the 
resulting inaccessibili ty of suburban-based jobs to 
central  city minority group  members.

The Commission heard  clear evidence that the mis
match between jobs  and housing is a serious  problem 
of nationwide significance.  Neil Gold, codirector of 
the Suburban  Action Institute, told the Commission at 
the Washington hear ing of the tremendous growth of 
subu rban  job  opportunitie s, both blue and white col
lar, that  occurred in the 40 largest metropolitan  areas 
in the last half o f the sixties:

In that period , central  cities gained 782,000, while 
suburbs gained 4,370,000 or 85 percen t of the total 
increase, in new jobs.

Now, to put the figures that  way really masks the 
reality of what has happened. For example, in the 
manufacturing sector which provides job oppor
tunities for a large proportion of the minor ity labor

F aihing ton  Hea ring at  383.
Letter of  Nov. 1, 1971, from John A. Stas tny,  president of NAH B, 

to the Office of General Counsel of HU D, sta ting NA HB ’s opposit ion 
to HU D’s “Affirmative Fair Housing Mar keting Regulations”  (36  Fed. 
Reg. 19320, Oct. 2, 1971) (letter in USCCR fil es ).

110  Letter of  Jan. 7, 1972, from Richard J. Canavan,  staff vice pres
iden t, Builder Services Division, NAHB, to Sam uel  J. Simmons, 
Assistant Secretary of  HUD  for Equal Opportunity , containing further 
comm ents  in opposition  to HU D’s affirmative fair hous ing market ing 
program (letter in USCCR files).



force in the United States, the total number of new 
jobs  in the last five census years in the 40 largest 
SMSA’s was 2,080,000 . . . The cities actual ly lost 
29,000.

It seems to me when you put together the general  
sense of what ’s happening, the outmigrat ion of jobs, 
and when you look rather carefully at . . . what 
kinds  of jobs  are  leaving the cities, you see tha t it 
is precisely those jobs  which low-income, moderate-  
income and minority workers must have in order 
to survive, so what' s really at stake in the failu re to 
allow minority people and low- and-moderate-income 
people to live thro ughout metropolitan areas is in a 
sense a denia l of equal employment opportunity to 
these groups . 111

The determina tion of many corporations tha t sub
urbs offer such advantages as more space and a more 
attractive  tax picture has only led to a worsening  of 
the property tax base in the inner city and  increasing  
unemployment. The gravity  of the problem was em
phasized by Pres ident Nixon in his statement on equal 
housing opportunity :

Another price of racial segregation is being paid  
each day in dollars;  in wages lost because mino rity 
Americans are  unable to find housing near the sub
urban jobs  for which they could qualify. Indu stry  
and jobs  are  leaving centra l cities for the su rro und
ing areas.  Unless minori ty workers can move along 
with the jobs , the jobs  that go to the suburbs  will 
be denied  to the minor ities— and more persons who 
want to work will be added to the cities ’ unemploy
ment and welfare  rolls.112

A case study of the problem of jobs  but  no hou sing  
is presented by the Ford Motor Company plant located  
in Mahwah, New Jersey—a low density,  stric tly 
zoned, prosperous community  in Bergen County.  
When Ford moved its facility to this locat ion from 
Edgewate r, New York, it made no effective effor t to 
locate its black and Puerto Rican employees in the 
new area.118 The  problems created for workers were 
described at the Commission’s hear ings:  long trip s to 
and from work, expense, delays, and, at times, the loss 
of employment due to inabil ity to obtain housing  in 
the new location.

111 Washing ton He ari ng  at 271.
n a  Statement by the President on Federal Policies Relative to Equal 

Housing Opportunity , June 11, 1971, at 4, printed in Was hington 
Hearing  at 573, 576.

m  Washington  Heari ng  at 402.

When Ford Motor Company proposed to locate a 
plant there, doubtless many in Mahwah welcomed the 
tax revenues and consumer dollars which the plant 
would br ing. Yet, a ccording  to testimony at the Wash
ington hearing, Mahwah had  different feelings about  
the workers who would staff the plant  and spend the 
consumer dollars. A worker at the plant,  Aaron Res
nick, told the Commission abo ut the scarcity of land 
available for low- and moderate-income hous ing:

To begin with . . . Mahwah is the largest township 
in Bergen County, and one of the largest townships 
in the  State of New Jersey. Over 75 percen t of thei r 
land is still vacant . . . Over 50 percent  is zoned 
1 acre or 2 acres  . . . Twenty or 25 percent  of it is 
zoned for addit ional  indu stry , and righ t up to the 
present they still haven ’t made any provis ion for 
the workers to come along with the indus try.

Mr. Powell (the  Commission’s General Counsel) .
Is there any significant percentage  of the  land zoned 
for multi-unit development of low and moderate 
income hous ing?

Mr. Resnick. Approx imate ly 1 percen t zoned with 
very little of it rema ining  available.

Mr. Powell. Mr. Resnick, have you discussed the 
workers’ housing need with Mahwah civic grou ps? 

Mr. Resnick. Yes, I have.

Mr. Powell. What has been the response of those 
group s with whom you have talked?

Mr. Resnick. Well, we have gotten a favorable re
sponse from one newly formed organ izatio n. How
ever, general ly the response has been antagon
istic.114

Robert  Carter, president of the National Committee 
Against Discrimination in Housing, described the situ 
ation in New York City:

. . . the jobs  are  moving out, . . . the re is a displace
ment and mismatch  between job  opportuni ties and 
availability. Blacks are being left in the cities while 
blue col lar jobs  are  burgeoning in the suburbs. At 
the same time the centra l city is becoming generally  
profess ional, manager ial, high  prestige, white collar 
employment, and service orie nted.115

Charles W. Swartout, vice president and general 
manager of the personnel division of Mallinckrodt

“ « Id. at 403.
«“ « .  at 157.
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Chemical Works in St. Louis, expla ined from an em
ployer’s point of view the difficulty of hiring minor i
ties to work at a newly-established suburban facility :

. . .  it has now been about  a year and a half that  
we’ve been out there, and we have tried to hire 
minor ity people for our Brown Road installation, 
and have found it impossible. Several things make 
this  so. Number  one, there  are no large minority 
groups in our area out there , with the possible 
exception of Kinlock, which isn’t too far from us.

We have found that no one has been willing to be 
hired at St. Louis for a job  at Brown Road, none 
of the minority employees. It has even gotten to 
the point where we have some young women who are 
very competent secretaries who, upon being asked 
to trans fer, have preferred to stay at the St. Louis 
plan t.1*6

At the Commission’s St. Louis hearing, there was 
considerable testimony about the absence of housing 
oppor tuniti es for mino rity workers near the suburban 
plant of McDonnell Douglas. Orri e W. Dueringer, 
housing coordina tor for  the company, testified that, to 
his knowledge, most of the white employees lived in 
St. Charles County and Flor issan t. Some blacks lived 
in Kinloch, some in Ferguson , and the rest in St. 
Louis City.117 In spite  of this  segregated pattern , the 
company made no effort to see that  housing listed by 
the company was actua lly open on a nondiscr imina- 
tory basis.

Staff Directo r How ard Glickstein asked the com
pany’s personnel director whether  it should do more:

Mr. Windso r. Well, Mr. Glickstein, I don’t know 
that I can speak for the ent ire corporation on what 
its long range objec tives and policies should be— 
policies established by the chai rman and officers— 
but I can say this, we have our hands pretty full 
trying to run our  plant and build  airplanes.  This 
is pretty highly  competitive business.118

Upon further question ing, Mr. Windso r recognized 
that  his corpora tion  had  a duty to promote equal 
opportunity, but he felt tha t he was primarily in his 
position “to assist in try ing  to get those airplanes 
buil t and out the door .” 112

Some companies grew to regret their  shorts ighted 
view of housing problems. Idamae Garrott, president

Sr. Louil  Hearing  at 51.
UT  Sr.  Louil Heari ng  at 173.
"‘ Id.  at 174.
“ M. at 177.

of the Montgomery  County , Maryland, Council, de
scribed the react ions of several corporat ions  which 
had recently moved into the county:

1 have met either with the presidents or top manage
ment people in those firms and they have said to 
me really with considerable bitterness—and I don 't 
blame them perhaps for being bitter—th at if they 
had known that the housing situa tion would be so 
bad for  low and moderate income people that 
indeed they would not have brought the ir firms to 
Montgomery County .120

The cost of hous ing is so high in Montgomery 
County, part ially  due to local land use controls  that,  
Mrs. Gar rott  said,  the county has taken “the cream . . 

and not  provided [fo r] the needs of . . . lower
echelon employees.” 121

Montgomery County had pursued the stan dard sub
urban policy of attracting businesses for the ir tax 
benefits while attempting to avoid any concomitant tax 
burd ens which would be brought in by lower-income 
residen ts. Other  communities apparently  enforced that  
policy by means of specific agreements  with incoming 
indu stry.  One company’s vice president told the Mas
sachusetts State Advisory Committee meeting  that his 
company had promised to “stay  out” of hous ing and 
allow a town to continue its exclusionary  land use 
prac tices  in orde r to obta in the indu stria l zoning the 
company needed: “ [W ]e have made . . .  a pledge to 
the communities that we locate industry in, tha t we 
will not . . , deal in hous ing.”  The communities,  he 
testified, have zoning bylaws “so antiqua ted tha t you 
can have housing in the industrial  area as well as 
industry.” They are concerned tha t if the industrial 
site cannot be filled with indust ry, the company will 
build housing.  “ [W ]e had to make it quite  clear  they 
wouldn’t suddenly wake up one or two years  later and 
find there was a residen tial development .” 182

Very few employers have acknowledged any respon
sibility for efforts to overcome such bar rie rs to mino r
ity workers  as the lack of housing and transpor tation. 
Some corporations have undertaken to assist the devel
opment of nondiscrim inato ry and low-income housing. 
After the Commission’s St. Louis hear ing,  the Depar t
ment of Defense increased pressure on the McDonnell 
Douglas Corporation to comply with the affirmative 
action  requirements  of Executive Order 11246. There-

ITaih ingto n Hearing  at 73.
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after,  the corporation strengthened enforcement of its 
fair  housing policy in referrals  and made a financial 
contribu tion  to the construction of a moderate-income 
housing development in Black Jack, Missouri, which 
has been the subject of a well-known zoning contro
versy.123

Representat ives of other companies testi fying  at the 
Boston join t meeting of the Massachusetts Commission 
Against Discrimination and the Massachuset ts State 
Advisory Committee of the U.S. Commission on Civil 
Rights  said tha t they had considered the housing 
problems of the ir minor ity employees in areas with 
scarce supplies  of available housing. Robert  Palmer, 
community relat ions manager for Pola roid  Corpora
tion,  stated that Polaroid contacted  local banks and 
real estate  brokers and leased several apartments to 
serve as temporary quar ters for employees having 
difficulty finding housing. Mr. Palmer felt tha t these 
activit ies had produced some responsiveness on the 
part  of mortgage  lenders and real estate bro kers.124 A 
Norton Company employee testified that  the board 
chai rman of Norton called six large real esta te agents 
in the  Boston area  “and told them, rather strongly  and 
rather forcefully , that Norton Company was bringing 
in new black employees from all par ts of the  country, 
and they damn well were going to find places to live 
around Worcester, and they all have.”  125

Some midwestern corporations  which were repre
sented at the Commission’s Washington hea ring took 
some modest steps to improve low-income housing 
opportuni ties in their communities. The Nor thern Illi-

See discussion eh. 5. p -4 1 . below.
” * M an . S A C -M C A D  Boston Trans cript, vol. IV  at 207-2 09 . 
m  I d ., voL IV  at 243.

nois Gas Company, for example,  had worked with 
Chicago’s Leadership Council  for Metropol itan Open 
Communities, a group formed in 1965 to promote 
open housing, and had sponsored some moderate-in
come developments in suburba n areas. But in 1971 
only one project of about 40 homes was under  con
struction. Two proposed proj ects  failed to obtain the 
necessary zoning .126 Another  corporat ion, the Cum
mins Engine Company,  encouraged a white developer 
to build a 100 uni t single-family project under  Section 
235 in its community.127 The company made no finan
cial contr ibution to the  project.

The effectiveness of these companies’ efforts is not 
encouraging.128 Despite these lew examples, the Com
mission generally  found tha t priva te corporations are 
unlikely to pursue with persi stent  vigor  a very difficult 
fight in the absence of stringent  economic necessity or 
governmental pressure.  Marv in Chandler,  chief execu
tive officer of Northe rn Illinois Gas explained why 
only the coalition of the large and prestig ious corpo
rations that  make up the Leadership Conference has 
enabled him to pers ist so f ar:

If I were up there alone as Northern  Illinois Gas 
trying to build this [low-income] projec t, or any 
other which may fit zon ing bette r. I would be pretty  
uncomfortable, because there is flak, and these 
people are customers, and  they are public, and we 
want to live and get along with everybody.129

m  Washington He ar ing at 412-4 14 . 
i r 7  Id . at 418.

Evaluations by Commission staff  of the effo rt of the Leadership 
Conference ind icated  that it had not been successful in opening up 
the Chicago metrop olitan area to low- income and minority persons. 
Chicago Fie ld T ri p  Rep ort  (N ov. 1971) ( in  L'SCCR file s).

Washington He ar ing at 414.
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The Ca uses of Racial Polarization: 
State and Local Government

Control of the use of  land—the decis ion as to where 
to locate housing, stores, indus try, and so on—has 
trad itionally been at the level of local government.  
The extent  of this control is such tha t indiv idual  
property  owners have been limited in the use to which 
they might  put their  land. The decisions made by the 
local government predic tably  have been ones which 
would benefit, or were believed to benefit, the resi
dents of the municipali ty in question . In many subur
ban municipalitie s the preva iling view has  been that 
the community should be homogeneous in its popula
tion , tha t housing patterns associated with big city 
slums should be avoided, and that  popu lation groups 
which might cause an increase in local taxa tion  should 
live elsewhere. This, in more concrete terms, has 
meant  land use policies which exclude lower-income 
families, a disproport ionate percen tage of whom are 
minor ities.

Residents of the metropolitan area as a whole, espe
cially those residents  who are in the grou ps which 
tend to be excluded, have no voice in the process; nor 
have there  been effective mechanisms to assure that a 
community take into account more than  the above- 
descr ibed narrow view of its own self-interest.

Local contro l is exercised in several ways. Commun
ities use zoning to prevent land uses which are consid
ered incompatible  or in conflict with each other.  Sub
division regula tions determine the nature of 
resident ial development by specifying,  for  example, 
how wide residen tial streets will be and whether side
walks are  required,  and by allocat ing the costs of 
these and other  improvements between the developer 
(and thus  ultimately  the home buyer) and the  munic i
pality.  Building codes regulate  cons truct ion materia ls 
and methods, thereby  influencing the cost of the fin
ished product.

Othe r actions  which the local government might 
take—or decide not to take—are also directly  related 
to who will live within  its boundaries.  Urban renewal 
can displace residen ts who are  unable to find other 
housing within the community. The jurisdic tion  can 
prevent low- or moderate-income housing—whether or 
not financed under a Federal progr am— from being  
built. Finally, it can fail to intervene in the system of 
priva te d iscrimina tion described in the last chapter.

Control Over Community Development
Zoning, though local in its operation, is metropoli

tan in its ramifications. A decision by a community to 
allow, for example, a shopping center or industria l 
park  within its bor ders will affect the growth pattern, 
the trans port ation patterns , and consequently  the gen
eral welfare of residen ts of the whole metropolitan 
area.180 A community’s decision on the type of hous 
ing to allow will have an even greater effect upon the 
residen tial opportun ities  of people throughout  the met
ropolitan area. Commission witnesses d id not question  
the validity of the use of zoning controls to regula te 
the use of land and population density. They pointed 
out, however, that  in the metropolitan context the 
interests  of centra l cities  and suburbs do not necessar
ily coincide, and the suburbs often use the ir land use 
powers so as to exclude low-income and minor ity 
persons. As already noted, such exclusion has a dis
propor tionately adverse effect upon blacks, Mexican 
Americans, and Puerto Ricans.

The zoning system is established at the State level
“ “See Daniel R. Mandelker, The Role of Zoning in Housing and 

Metropolitan Development, in Papers Submitt ed to the Subcomm. on 
Housing Panels of the House Comm, on Banking and Currency, 92d 
Cong., lat Seaa. 785, 789-790 (197 1), and Staff of U.S. Commiaaion 
on Civil Righta, Land Use Control in Relation to Racial and Economic 
Integration, in Baltimore Hearing  a t 640.
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and exercised by the local governments to regulate  the 
heig ht, size, and density of struc tures  and the location  
and uses of lands,  prohibit ing some uses altogether for 
the purposes of public “health, safety, morals  or gen
eral welfare.”1’1 Although these powers were con
strue d by the Supreme Court  of the United States 
(when zoning  was in its infancy) to reach the ir limit 
“where the general public interest” outweighs “the 
interes t of the municipality ,” 182  they have been liber
ally construed by the State courts in many decisions 
challenging the use of zoning powers.1’8

Local suburban zoning officials, who are responsible 
only to thei r limited constituency, have  used their  
powers to further the suburbs’ “ genera l welfare” as it 
is perceived by such communities. In many suburbs 
the policy has been to limit residential development to 
the construction of relatively expensive single-family 
homes at low densities.184 This policy has been imple
mented by means of density controls (such as mini
mum lot size requirements) cost controls (such as 
minimum house size require ments) , and the exclusion 
of specific uses (such as multi family dwellings or 
mobile hom es) .18’

When suburban officials were questioned at Com
mission hearings about the ir responsibil ity to the 
whole metropolitan area, the ir responses showed pri 
mary concern for  preserv ing what was considered 
thei r local interest. Lawrence Roos, superv isor [chief 
executive] of St. Louis County , expressed his point of 
view:

I would like to see in St. Louis County a county 
where anyone who seeks the quali ty of life that  we 
think our county represents  and who has the 
economic capacity  to live in that  quality of life, 
be they black or white I think that  they should all 
have the privilege  [of] enjoying this . . . But I 
don’t think  it is the business of government to— 
and certain ly of a county government—to reach 
out and to reach into  the inner city, let’s say, and 
to physically—to tran splant  people—I would hate 
to be a party  to a transp lan t if you will, of slums 
from the city into the coun ty.189

Mr. Roos expressed conce rn for the living condi
tions of poor and minority  persons in the city of St.

“  V il la ge  of  Eu cl id v. Ambler  Re al ly Co. 272 U.S.  365, 373 <1926).  
U .  at 390.

“ ■T rube ck , F i / /  State  Co ur tt and Legislatures El iminate  Exclts- 
no nary Lan d Ute Controls? in Washington He ar ing at 840.

m  I d . at 833.
Id . at 834.
St. Louis Hea rin g at 367-68 .

Louis and he also favored metropolit an cooperation 
between governments. But he did  not view increasing 
housing opportuni ties in his jurisdic tion  for less afflu
ent persons as a req uire d or  desirab le method of 
solving area problems.

Dale Anderson,  Baltimore County executive, had 
the same point  of view. He was in favor of rebui lding 
and improving Balt imore City. But, when asked why 
Baltimore County’s residents did not encourage in- 
migrat ion from the city which would relieve Balti
more’s crowding, he r ep lied:

I do not think it is a hostili ty. I think  . . .  it is 
an apprehension tha t they do not want to see the 
mistakes duplicated . They do not want to see over
crowding here and overcrowding there. They want 
a planned com munity.187

Mr. Anderson also stated:

We cannot go abou t . . . making the same mistake 
that  we made in the major cities by just  moving 
our  prob lems  across  the county line into the 
coun ty.188

These statements represent more than  the vague 
rhetoric  of suburba n officials. A close study of sub ur
ban zoning actions  shows that many local governments 
have implemented these policies systematically and ef
fectively. The  policies often have been effectuated in 
two stages: first, the displacement of the poor,  rural, 
or semirural black popula tion enclaves that were often 
found in what have become today’s suburbs; then, the 
zoning of land to be developed in such fashion as to 
discourage the construction of housing within  the 
price range  of  low-income groups .

Displac eme nt of Minority Residents

A survey of zoning in Baltimore  County conducted 
for the Commission by Yale Rabin, an urb an planning 
consul tant, showed .that the county had used its zoning 
powers to eliminate many black suburba n enclaves 
and at the same time had  failed to use the same 
powers to facilitate  residential cons truct ion for low- 
and moderate- income persons  near employment oppor
tunities. Mr. Rabin concluded from h is study:

I think  it can be said that development control

Baltim ore He ar ing at 399.
' " I d .  at 393.



a cti viti es  i n B alti m o r e C o u nt y h a v e f u n cti o n e d t o 

s u bst a nti all y r e d u c e h o usi n g o p p ort u n iti es i n t h e 

c o u nt y f or l o w-i n c o m e, pr e d o mi n a ntl y b ut n ot e x

cl usi v el y bl a c k h o us e h ol ds. 1 3 *

H e n ot e d t h at n o nr esi d e nti al z o ni n g of bl a c k r esi

d e nti a l ar e as h as b e e n a si g nifi c a nt f a ct o r i n t h e 

d e m oliti o n of m a n y bl a c k- o c c u pi e d h o m es. N e w c o n

str u c ti o n or e v e n a d diti o ns t o or r e n o v ati o n s of e xist

i n g str u c t ur es m a y b e pr o h i bit e d a n d, as t h e e xisti n g 

h o m es f all i nt o disr e p air, t h e y ar e  oft e n v a c at e d a n d 

d e m olis h e d. Ot h er h o m e o w n ers, s ur r o u n d e d b y d e c a y

i n g h o us es or b y i n d u stri al us es, ar e pr o m pt e d t o 

m o v e o ut.

T w o of t h e e x a m pl es Mr. R a b i n g a v e w er e i n 

T ur n er St ati o n a n d T o ws o n. I n t h e l att e r, a n e ntir e 

bl a c k c o m m u nit y c all e d S a n d y B ott o m w as d estr o y e d 

b y c o m m er ci al z o ni n g, w hi c h p er m itt e d l a n dl or d s t o 

s ell pr o p e rti es r e nt e d b y bl a c ks f or m or e pr ofit a bl e 

c o m m er ci al us es. 1 4 0  I n T ur n er St ati o n, a w hit e r esi

d e nti al p o c k et l o c at e d i n a n i n d ust ri al ar e a w as z o n e d 

t o r e m ai n r esi d e nti al a n d t h er e b y a v oi d e d d estr u cti o n, 

w hil e t h e s urr o u n d i n g bl a c k r esi d e nti al ar e a ( wit h 

h o m es w hi c h w er e b uilt at t h e s a m e ti m e) w as z o n e d 

i n d ustri a l.' 4 1 As a r es ult, m ost of t h e bl a c k h o m es 

w er e t or n d o w n.

Ot h er a cti o n b y t h e l o c al g o v e r n m e nt als o pr e v e nt e d 

t h e d e v el o p m e nt of s u b u r b a n bl a c k c o m m u niti e s. A c

c or d i n g t o Mr. R a bi n :

T h e e x p a nsi o n a n d r e n e w al of s o m e bl a c k r esi d e n

ti al ar e as is pr e v e nt e d b y a dj a c e nt n o nr esi d e nti al 

z o ni n g or u nr e as o n a bl y l o w d e nsi t y r esi d e n ti al z o n

i n g. S o m e bl a c k r esi d e n ti al ar e as h a v e b e e n is ol at e d 

fr o m  t h ei r s urr o u n d i n gs a n d  p art i c ul arl y fr o m 

a dj a c e nt w hit e r esi d e n ti al ar e a s b y dis c o nti n u o us 

str e et p att e r ns a n d, as i n di c at e d e arli er, als o m a n y 

bl a c k r esi d e nti al ar e as ar e c h ar a c t eri z e d b y u n p a v e d 

str e ets a n d a g e n er all y l o w l e v el of p u bli c i m pr o v e

m e nts w hil e a dj a c e nt w hit e r esi d e nti al ar e as oft e n 

h a v e p a v e d str e ets a n d ar e b ett er s er v e d.

N o w c o d e e nf or c e m e nt a n d s u bs e q u e nt d e m oliti o ns 

c o m bi n e d wit h t h e a bs e n c e of a v ail a bl e l o w- cost 

h o usi n g, h as f or c e d m a n y l o w-i n c o m e bl a c k a n d 

s o m e w hit e f a mili es t o l e a v e t h e c o u nt y. 1 4 2

E x a m pl es of is ol at e d c o m m u niti es i n cl u d e d L a ur all e,

B a lti m or e H e ari n g  at 2 7 8. S e e  Y a l e  R a b i n , T h e  Eff e c t s of D e v el

o p m e nt  C o ntr ol  o n  H o u si n g   O p p o rt u ni ti e s  f o r  Bl a c k  H o u s e h ol d s  i n  

B a lti m o r e C o u nt y, M ar yl a n d,  i n B alti m or e H e a ri n g  at 6 9 8.

■ " I d .  at 2 7 9- 8 0.

>“  I d .  at 2 8 0. 

at 2 7 8.

B e n gi es, a n d E d g e m er e. 1 4 3 S o m e of t h es e s ettl e m e nts 

d at e b a c k t o t h e Ci vil W ar.

Ot h er g o v e r n m e nt al a cti o ns b esi d es z o ni n g c a n l e a d 

t o t h e dis pl a c e m e nt of s u b u r b a n a n d r ur al bl a c k c o m 

m u niti es. Ur b a n r e n e w al pr o gr a ms a n d hi g h w a y c o n

str u cti o n, f or e x a m pl e, c a n als o f or c e bl a c ks i nt o c e n

tr al cit y g h ett o s.1 4 4

T h e El m w o o d P a r k s e cti o n of Oli v ett e, Miss o uri, is 

a s e mi r ur al ar e a l o c at e d al o n g t h e r ail r o a d tr a c ks at 

t h e n ort h er n b o u n d ar y of t h e cit y. I n 1 9 6 0, a b o ut 3 0 

f a mili es, 2 9 of t h e m bl a c k, li v e d i n t h e ar e a. 1 4 0  I n 

1 9 6 1, t h e cit y r e c ei v e d F e d er al f u n ds t o pl a n a n ur b a n 

r e n e w al pr oj e ct. T h e cit y’s pl a n w as t o attr a ct i n d us

tr y t o t h e bl a c k r esi d e nti al ar e a. T h e r esi d e nts of t h e 

ar e a w er e t o b e dis pl a c e d t o p u bli c h o us i n g i n a 

n ei g h b ori n g ar e a o utsi d e Oli v ett e a n d wit hi n t h e cit y 

of St. L o uis. 1 4 6  Ni n e y e ars l at er, n o r el o c ati o n h o usi n g 

h a d b e e n pr o vi d e d b y Oli v ett e, a n d as r esi d e nt s  s a w 

t h e i n e vit a bilit y of i n d u stri al r e d e v el o p m e nt a n d r esi

d e nti al dis pl a c e m e nt, t h e y m o v e d o ut, r e d u c i n g t h e 

p o p ul ati o n of t h e ar e a t o fi v e or si x f a mili es. 1 4 ’ Aft er 

pr ess u r e fr o m H U D, Oli v ett e s et asi d e l a n d i n t h e 

ur b a n r e n e w al ar e a f or 2 4 u nits of r el o c a ti o n h o usi n g, 

b ut as of M a y 1 9 7 1 n o n e h a d b e e n b uilt. 1 4 8

E x cl u si o n of Mi n oriti e s

T h e N ati o n al C o m mitt e e A g ai nst Dis cr i mi n a ti o n i n 

H o usi n g ( N C D H) h as c h ar a ct eri z e d s u b ur b a n p oli c y 

g o als i n t h e N e w Y or k m etr o p olit a n ar e a as f oll o ws:

T h e o bj e cti v e is t o cr e at e a c o m m u nit y t h a t is as 

tr o u bl e fr e e a n isl a n d as h u m a n i n g e n uit y c a n 

m a k e it i n a tr o u bl e d ur b a n s e a, b y r e g u l ati n g l a n d 

us e a n d b uil d i n g c o nstr u cti o n t o pr o vi d e h o m es f or 

t h os e d e e m e d d esir a bl e, a n d t o d o it as c h e a pl y as 

p ossi bl e b y attr a cti n g n o n-r esi d e nti al us es t h at p a y 

t a x es b ut r e q uir e f e w s er vi c es. 1 4 ’

>“  I d .  at  7 1 7- 7 1 9 .
1 4 4  F o r a di s c u s si o n of  t h e  di s pl a c e m e nt eff e ct s of  t h e  F e d er al hi g h 

w a y pr o gr a m  s e e c h.  5,   p. 4 4 .  b el o w.
1 4 4  T e sti m o n y of H e r m a n  D a v i s, St. L o ui s H e ar i n g  at 3 8 6.
1 4 4  S t aff  of  U. S.  C o m mi s si o n o n Ci vi l Ri g ht s, H o u si n g i n  St .  L o u ti,  

i d . at S 6 4.
1 4 7  I d . at 3 8 6.
1 4 0  T e s ti m o n y of  Mi c h a el F a rri s, e x e c u ti v e vi c e pr e s i d e nt,  U r b a n  Pr o

gr a m mi n g  C o r p o r ati o n ,  a n d  pr o j e ct  dir e c t or . Oli v e tt e  L a n d  Cl e a r a n c e  

Pr o gr a m,  Tr a n s c ri p t of  O p e n  M e eti n g of t h e  Mi s s o uri  St at e  A d v i s or y  

C o m m itt e e t o  t h e  U. S .  C o m mi s si o n  o n Ci vi l  Ri g ht s,  St.  L o u i s,  v ol.  I  

at  1 9 - 3 6   ( M a y  7,  1 9 7 1 ).  It   s h o ul d  b e  n ot e d  t h at  r e s p o n si bilit y  f or  

t h e  d el a y  i n  t h e  c o n s tr u c ti o n   of  t h e  2 4  u nit s  i s  a s  m u c h  H U D ’ s a s 

Ol i v et t e ’ s.
1 4 0  N at i o n a l C o m m itt e e A g ai n st  Di s c ri m i n a ti o n i n  H o u si n g, J o b s a n d  

H o u si n g , F i n al  R e p o rt  2 6  ( 1 9 7 2 ).



This policy, implemented throu gh the use of zoning, 
is making suburban housing for lower-income families 
practically  unavailable.  A survey of the New York 
metropol itan region by NCDH found tha t almost all 
subu rban  municipalities with significant amounts  of 
vacant land  zoned it for single-family  construction 
only. 160 The exclusion of multifamily const ruction in 
suburba n communities not only has reduced the sup
ply of rental  (and  less expensive) housing  in the 
suburbs  but has also resulted in an unbalanced dis tri
bution of such units.

The  exclusion of apartments from a munic ipality 
tends to exclude lower-income families, who canno t 
afford the highe r cost of a single-family house. This 
exclusion is found in many subu rban  communities. In 
the four suburban  New Jersey counties which ring the 
predominantly black city of Newark, for example, only 
one half  of one percent of the land is zoned to allow 
apar tment construction.161

While some suburban jurisdictions prohib it apart
ment cons truct ion altogether, others limit the numb er 
of bedrooms apartm ents can have, in an attem pt to 
minimize the number of school-age children who move 
into the jurisdic tion . For example, in the fou r sub ur
ban New Jersey counties  more than 80 percen t of  the 
land zoned for apartm ents is subject  to bedroom re
strictions . In the areas so restric ted, usually abo ut 80 
percent of the unit s can have no more  than  one 
bedroom.162

Larg er house sizes have increased the cost of  hous
ing, thus limi ting the choice for lower-income families.  
In 1948 the average size of an FHA-insured house 
was 972 square  feet. By 1970 this average had  in
creased to 1,235 square feet.162 While some of this 
increase was due to consumer demand, much of it 
resulted  from zoning requirements. In the four  cou n
ties discussed above, for  example, abou t 80 percent  of 
the land is zoned for houses of at least 1,200 square 
feet.164

In the ear lier  part of this century, a lot which 
measured 60 feet by 100 feet (or  6,000 square feet) 
was considered ample for a detached, single-family 
house. Row houses had lots less than half  th is size. In

•“  I d . at 32.
1, 1 W ill iams & No rman, Esetusionary Land Use Contro ls: The Case 

of North-Ea stern New  Jersey, 22 Sy r. L. Rev.  475, 485 (1 971 ) (horn- 
after refer red to aa IF ill iam s &  N orm an ).  Th e four counties surveyed 
are Morris , Somerset, Midd lesex, and Monmouth .

Id  at 481-481.
l M  L . Sagalyn & G. Sternl ieb . Zo nin g and Housing Costs: The Im 

pact of Land-Use Controls  on Housing Price  ii  (1 972 ).
l w  IPdliam s A No rm an, sup ra note 151, at 489.

many subu rban  communitie s today, lots of 20,000 
square feet to one acre  (43,560 square  feet) are 
common. Seventy-seven percen t of the total land in the 
four  New Jersey counties above is zoned for lots of 
one acre or more.” 5 The  prevalence of large lots 
forces the price of hous ing higher. Small lots or land 
zoned for apar tmen ts increase  in value because of 
thei r scarcity, making what is supposed to be low- or 
moderate-income housing prohibi tively  expensive on 
much of the land which is appropria tely zoned.166 Low 
density residen tial areas  are  of necessity automobi le 
oriented, since shopping and other  facilities cannot  
economically  be located  within  walking distances of 
many families and since the cost of an effective public 
trans port ation system becomes prohibi tive. This acts 
as an addit ional barrie r to lower-income families.

In Baltimore  County rest rictive zoning prevented 
the growth of housing for workers  from keeping up 
with the growth of employment opportunitie s in the 
central  p art of the county. Yale R abin  testified:

I am of the opinion that the zoning process has not 
kept up with the  tremendous growth in employment, 
particular ly as it has taken place in the Cockeysville 
area,  and there  would appear to be a serious shor t
age of zoning for high density housing in an area 
like that where over  16,000 new jobs  have developed 
during the past 10 years.

The zoning patte rn in the county is one which does 
not reflect at all the tremendous  growth in employ
ment in that area,  nor does it adequately reflect the  
growth which is taking  place in the Reisterstown 
are a.1”

He charac terized  low-income exclusion as considera
ble, a lthough not total:

The trad itional suburban device of totally excluding 
low-cost housing by preventing all high density 
development is not a fac tor;  however, over 65 per
cent of the land designated for residentia l use in 
the portion of the county that  we a re talking  about 
is zoned for two houses to the acre  or less, and if 
one considers the residential ly zoned land which is 
yet to be developed, about  90 percent of that  is 
zoned for one house to the acre .” *

Id . at 495.
1 M  For  a general discussion of ihe re lat ion between zoning and 

housing coala in New  Jersey, the State whose lan d use has been the 
most studied, see Sagalyn &  Sternl ieb , supra note 153.

167  B alt imore Hea rin g at 279.
■“ Jd. at 278.



Those who would prese rve exclusionary practices  
often argue that thei r desire is to minimize local taxes, 
not to exclude persons because of their  race. But that 
argument fails to explain  much of the exclusion which 
is practiced.  Recent resea rch indicates that zoning 
practices are as restric tive in areas where local gov
ernments do not bear the cost of new residents  as in 
areas  in which they do,159 which suggests that  subur
banites  are as concerned abo ut the character  and 
complexion of thei r community as they are about the 
cost in taxes which new residents will add.

The primary purpose of the zoning power, under 
most State enabling acts, is to regula te land use, and 
not to regulate  the racia l or economic composition of 
the population. Yet the result , as one witness pointed 
out, is often the same:

. . . frequently it is sort of a combination of deci 
sions, none of which were intended to have discr im
inatory effects which somehow has this effect, and 
therefo re, it’s very hard to find a clear, morally 
reprehensible or clear-cut discriminatory act to put 
your hands  on. Everything is very murky,  every
thing  is very obscure, and yet if you see it in its 
overall pattern it is in some ways more disc rimina
tory than things  that  were consciously set forth  to 
create racial segregation.  . . .” °

While many local governments would objec t to any 
diminu tion of their  contro l over the use of land, the 
present  system of zoning controls is in clear need of 
modification. Subu rban  zoning has had the effect both 
of displacing and of excluding low-income and minor
ity families, and its use toward this end has often been 
intentional.

Failure to Provide Low-Income Housing
Local government approval is requ ired before either  

public housing or rent supplement housing—the two 
major Federal hous ing programs which reach poor 
people—will be a llowed.161

Public  housing is built,  purc hased, or leased and is 
managed by local housing author ities, which must be

E. Bran fan,  B. Cohen & D. T ru be k,  Fiscal an d Other  Ince nt ives  
fo r Exclu sio nary La nd  Use Contr ols  21 (C en te r tor  the Stud y of th e 
Ci ty and its  En vir onme nt,  In st itut io n for Socia l an d Policy  Stud ies , 
Yale lln iv ., Mar. 1972).

’** Tes tim ony of David Tr ub ek . Was hing ton He ar ing at 282. 
l n  S ee  gen era lly  Hen ry  J.  Aa ron, Sh el te r an d Subsi die s: Who Bene 

fits  fro m Federal  Housin g Po lic ies? (B rook ings  In st itu tio n,  1972)  
(h er ei na ft er  ci ted  as daro n).

“ 42  U.S .C.  §§1 401-3 5 (1 96 4) , os  am en de d (S up p.  V,  19 65-69) .

created by local governmental action.” 2 This  local 
action can be taken only if the State  has  passed 
appropriate enabling legisla tion,165 which, as of 1971, 
every State  except Wyoming had done .164 HUD will 
not approve an application for public  housing  subsidy 
unless the local government first approves the app lica 
tion"1’ and agrees  to exempt thr  project  from local 
property taxes .166 The auth ority  in retu rn agrees to 
pay a specified portion of its gross rents from  the 
project in lieu of taxa tion.167

Between 1949 and 1969, the period dur ing  which 
the character of many suburban communities  was es
tablished, an addi tiona l requirement of elig ibility for 
public housing was imposed. Such hous ing could not 
be approved  until a community  had  developed a 
“workable prog ram for community improvem ent,”  de
fined as a plan for meeting (among other things) the 
community and housing needs of lower-income fami
lies.168 Middle-class communities  general ly felt no need 
to have such a “workable progr am.” The requirement, 
therefore, served as an additional barrier to public 
housing.

Consequently, the governing bodies which are  often 
most receptive to public housing are  those in areas 
with large  minority  and low-income popula tions. Com
munities with few minority or low-income residents 
may be nei ther  motivated  by nor  receptive to the idea 
of establishing public housing authorit ies to approve 
individual project applications.

The idea behind the rent supplement pro gra m169 is 
to increa se the housing choice of low-income families 
by enab ling them to live in housing designated for 
rent  supplement, as an alterna tive to public  housing 
projec ts. Unlike  public housing, the tenan t whose in
come increases is not required to leave rent  supp le
ment housing, but may remain, although with a re
duced subs idy. 170 The rent supplement  prog ram  can 
reach persons whose income approximates  that  of per
sons eligible  for public housing by supp lementing  the 
rents of persons who are already benefiting from  liv-

“ 42 V.S .C.  §1402 (1 1)  (1 96 4) , a t om ended (S up p. V, 19 65 -6 9) .
1#* da ro n,  su pra no te 161, a t 111.
‘“ 42 U.S .C.  §1415 (7 ) (1 96 4) , as am ended (S upp . V, 19 65 -4 9) .
’" 4 2  V.S .C.  §1405 <d ). 
m 42 U.S .C.  §14 10 (h ) .
’** H ousin g Act of  1949. 42 U.S .C.  §1451, Housi ng  an d U rb an  De

velopm ent  Act of 1969, 12 U.S.C . §1425;  see  U.S . Dep ar tm en t of 
Housi ng  an d Urb an  Developm ent , Wo rkab le Program  for  Com mun ity  
Im pr ov em en t. HUD  Handbo ok , RHA 7100.1 (O ct . 1968). U nt il  1969 
a wo rkable pr og ram was also  requ ired  before hous ing unde r the 
2 2 1 (d )( 3 ) moderate -in come  hou sin g pro gra m would  be ap pr ov ed .

’•  P ub . L. No. 89 -11 7, 12 U.S .C.  § 1701a (196 4) .
170 12 U.S .C.  §1701s.
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ing in HUD-subsidized housing.171 Up to 40 percent 
of the units of a federally-subsidized moderate- income 
renta l project may receive rent supplement pay
ments. 177 Although a local government  is no more 
involved with rent supplement housing than  it is with 
any othe r housing, Congress has given local munic i
paliti es the power to veto rent supplement hous ing.17’

These requirements  generally have frus trated the 
functioning of such programs in subu rban  areas.  Most 
subu rban  areas have neither  established housing au
thor ities  nor authorized rent supplement projects, even 
to take care of the housing needs of the ir own low- 
income residen ts, much less to meet the needs of 
residents of o ther parts  of the metropolitan area.

The Commission heard  testimony from several pub
lic officials from suburban communities concerning 
thei r unmet needs for public housing. Mary Cardilli- 
chio, housing direc tor of the Baltimore Coun ty Com
munity  Action Agency, said that it was a daily  exper i
ence to find poor families moving from the county to 
the city of Baltimore because of the absence of a 
public hous ing author ity (and,  consequently, of public 
hous ing) in the county. In a typical month , 67 fami
lies came to the Baltimore County Community Action 
Agency in search of housing. Of these, only the four 
who were not poor could be helped.174 Even the city’s 
public hous ing had  a waiting list, of more than  2,700 
names.178 Yet the county government  did not approve 
any public housing construction until 1972, when 
fewer tha n 500 units were funded by HUD.178

Even a suburban area such as Montgomery County, 
Maryland, W’hich had ar. official policy of expanding  
both minority and low-income housing opportun ities 
had only abou t 700 units of public housing in ope ra
tion in June 1971.177 The executive director of the 
county’s housing authority estimated that at the time 
approximate ly 10,000 families in the county needed 
public hous ing.178

i n  Median  income for families  in rent supplement housing is $2,089 
compared wi th  a median  of $3,636 for families in public housing (and  
less than 65 years o ld ).  Rent  supplement families, however, tend to 
be smaller.  Aa ron,  supra note 161, at 115, 135.

m  12 U .S .C . §1701s (h )  (D )  (1 9 64 ).  as amended (S upp. V , 
19 65 -69) .

m  Local approv al may be accompl ished by inclusion of  ren t supple
ment in  a com munity's workab le program or by local government ap
proval of the rent supplement program. See 42 U.S.C.  1451 (c ),  24 
C.F R 55 .1 5(c ).  Pub  L. No. 91-55 6, 84 Stat . 1459 (1 970).

1,4  Ba ltimo re He ar ing at 52.
171 In  1969, according to Mrs. Card ill ichio,  6 to 10 families a week 

were app lying  for public  housing in Baltim ore  Ci ty from the  surround
ing counties. Id . at 53.

*’•  Washington Hea rin g at 98.
ITT Washington Hea rin g at 67.
171 Id . at 68.

The problems outlined above are exacerbated by the 
fact that in many States local officials are required to 
submit decisions to provide low- or moderate-income 
housing to popula r vote. Such proposals often have 
been defeated in referenda . The Supreme Court,  in 
James  v. Fafzierra ,179 held that  a California Sta 
Consti tution requirement that low-rent public housing 
be approved by the majori ty of those voting  at a 
community election did not  violate the equal protec
tion clause of the 14th amendment. The case arose in 
San Jose, California , where the local government’s 
plan to provide low-income housing was defeated at 
the polls. Mayor-elect Norm an Mineta of San Jose 
testified at the Commission’s Washington hearing con
cerning that decision’s im pact on the city.

The most recent study at the time had shown that 
the city’s unmet need for low-income housing in 1969 
was for 14,500 units .180 Abou t 85 percent of the 
persons who could not afford housing on the private 
market  were members of mino rity groups. The city 
council had approved 1,000 units, on a scattered  site 
basis, for construction. The voters subsequently de
feated the proposal  under the procedure which the 
Supreme Court refused to set aside. The families for 
whom the housing was intended continued to live in 
substanda rd units as of the time of Mayor Mineta’s 
testimony.

Mayor Mineta said he believed that  his city had  a 
respons ibility to promote  the development  of adequa te 
housing for all of its citizens, including those of low 
income. However, meeting that  responsibility was 
made more difficult by the referendum requirement  
which is applicable only to low-income housing. He 
felt tha t th is burden  was unf air:

I am not a lawyer but to my mind this constitutes  
discr imina tion, not only agai nst the poor,  which is 
bad enough, but due to the corre lation between 
being poor and being of a racia l minor ity, it con
stitutes  discr imina tion again st our racial  minor ity 
citizens as well.181

Referendum requirements  raise the difficult issue 
faced by the Supreme Court in the Saltierra case: in a 
country dedicated to democracy, when does a requ ire
ment which promotes citizen part icipation constitute  a 
deprivation of individual righ ts? Many decisions have

1 7 8 '102 U.S.  137 (1 971).  
la 0  Washington He ar ing at 210. 
“  Id . at 211-212.
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established the principle that consti tutiona lly protected 
rights may not be submitted to majori ty vote. ’81 In 
Valtierra, the Supreme Court did not reach the issue 
of whether  a referendum such as the one at hand 
would be cons titutional  if it were shown that  its pur
pose or effect was primarily  racial,  rather  than  eco
nomic. As the Court  stated: . .the record here
would not support any claim that a law seemingly 
neutral on its face is in fact aimed at a racia l min or
ity.” ’»>

Failure to Enact or Enforce Effective Fair 
Housing Laws

The claims of suburba n officials that only economics  
prevents more  minorities from living  in  their  comm un
ities are  often refuted by the failure of such communi
ties to outlaw explicit  racial  discr imination  in private 
housing. From  the Commission’s hearings, it is fai r to 
conclude tha t action to prevent such racial  disc rimina
tion is necessary to overcome the physical and psych o
logical racia l bar rie rs in every community which is 
not already integrated . At the St. Louis hear ing,  wit
nesses from Unive rsity City, one of the few integrated 
suburbs of St. Louis, emphasized the role played by 
governmental action in that community:

In 1964 Unive rsity City passed fair  employment 
ordinances, public acommodation ordinances, and 
had had a human relations commission since 1960 
with legal powers to enforce this.

In 1965 the re was a debate on an open hous ing law 
and while an ordin ance  was not passed there  was a 
policy statement accepted by the council of the city 
which empowered the human relations committee 
to actively invest igate all complaints on housing . . . 
a philosophy of open housing adopted  by the gov
ernment officials of University City. This,  I think, 
also encouraged black persons to move.184

After a long history of racial  discr imination , it is 
not surp rising that black homeseekers believe they are 
not welcome in  all-white areas  and that they are more  
likely to move to a community  which shows willing
ness to protect their  right to fa ir housing.

There fore, any community  which wishes to be open

m  Hunter ▼. Erickson, 393 U.S . 385 (1 96 9) . See  also  Lucas ▼. 
Colorado General Assembly 377 U.S . 713 (1 96 4) ; West Virginia Sta te 
Board of Education v. Barnette 319 U.S . 624 (194 3) .

*“  402 U.S. at 137.
m  A.  J. Wilson, direc tor, University City Human Relatio ns Com

miss ion, St . Louie Heari ng  at 316.

in a practical sense to prospective residents  without 
regard to race must make some affirmative showing to 
convince potential black home buyers that they are 
truly welcome there and that  they will have no more 
difficulty in finding, purchas ing, moving into, and 
enjoying a house there than they would in a predomi
nantly black neighborhood. A platitu dinous municipal 
fair  housing ordinance  without the teeth necessary for 
effective enforcement will do noth ing to counte ract the 
message that  blacks have received over the decades 
that they are not welcome in the municipality. The 
municipality must be prepared  to use testing to assure 
that whites and blacks are  treated equally and to use 
sanctions against real estate agents  who engage in 
discr iminatory  prac tices.

Ordinances which are passed but  not enforced are 
of little more effect than no laws at all. St. Louis 
County passed a fai r hous ing ordin ance  in 1968. It  
was to be administered by a county human relations  
commission which had no staff until one year later. As 
of 1970 the Commission had not developed a form on 
which complaints could be filed.185 Baltimore  County’s 
Human Relations  Commission had a total budget of 
812,743 in 1970. Thomas Dawes, a member of the 
commission and its former chai rman, testified that the 
commission has been unable to get adequa te staff to 
do its legally requ ired  job  since its founding in 1963. 
Mr. Dawes said the reason was that :

. . . the . . . people in power have always felt that 
the Commission would be a [too ] troublesome 
agency to give it adequa te staff.186

The commission was unable  to hire a black assistant 
because of the fear of officials that  white extremists 
would “make hay” of the appo intment.187 George P. 
Lauren t, director  of a Baltimore fair  housing group 
said that, although the commission had  good inten
tions, his organizat ion found it so ineffective that the 
group no longer  wasted time working  with it.188

Witnesses from othe r subu rban  areas  felt a similar  
lack of confidence in their  ability to obta in redress 
under  simila r housing ordinances. W. Fritz  Hawkins, 
a black telephone company employee from Dayton, 
Ohio, noted a common problem: “Complaints take a 
long time. . .1 wanted a home then. So I couldn’t 
wait.”  188

’*  S t. Louis Heari ng  at 222.
” • Baltimore Hearing  at 264.
,r r Id.

Id. at 104.,,w Fashington Hearing  at 17.
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The Causes of Racial Polarization: 
The Federal Government

Federal  influence has been parti cula rly significant 
in the vast process of suburban ization which the coun
try has experienced in recent decades. It has, in fact, 
furthered the extent to which metropol itan growth has 
led to racial  separation. The Federal  role has ranged 
from direc t action which assured neighborhood  segre
gation, through action for other  purposes which pro
duced segregation as a side effect, to a policy of 
inaction when actual discrimina tion occurred.

Federal Housing Programs
Since the 1930’s the Federal  Government  has sup

ported a variety of programs to increase the supply of 
hous ing and to facilitate  urban development or rede
velopment. Through these activitie s, the Federa l Gov
ernment has played a prim ary role in contributing to 
our  segregated  housing patterns. President  Nixon, in 
his June  1971 statement on equal housing  opportunity , 
emphasized the responsibi lity which the Federa l Gov
ernment bears :

Policies which governed FHA mortgage  insurance  
activities  for more  than a decade between the middle 
thir ties and the late forties recognized and accepted 
restric tive covenants designed  to  mainta in the racial 
homogeneity of neighborhoods . . . . [The Federal 
urban renewal program] was designed to help 
clear  out blighted areas  and rejuvenate urban 
neighborhoods . All too often, it cleared out but did 
not replace housing which, although substandard, 
was the only housing availab le to minorities . Thus,

i e ® Statem ent by the President on Federal Po lic ies  Relative to Equal 
Housing Opportunity. June 11, 1971, 2-3,  printed in Washington 
Hearing  at 573-574 . This  stateme nt, which had long been promised

it typically left minorities even more ill-housed and 
crowded than  befo re.190

The policy of the Federa l Government falls into 
three  chronological phases.19' The first phase began in 
the early 1930’s when the Federal  long-range involve
ment in housing and urb an development first began, 
and lasted until approximate ly 1947, shortly after  the 
Second World War. It was during this period that  the 
principal Federal agencies and programs, still with us 
today, were established. Among these agencies are the 
Federal  Housing Administ ration with its mortgage in
surance progr ams and the Federal  Home Loan Bank 
Board which provides assistance to our princ ipal 
mortgage finance institu tions , the savings and loan 
associations. The Federal Government  during this pe
riod was an active exponent of racial discr imination  
and racial  segrega tion in housing.

The second phase,  which began around 1950, can 
be charac terized as one of official neutra lity but  dis
criminato ry impact. The third and present phase be
gan in November of 1962 with the issuance of Execu
tive Order 11063 prohibit ing discrimination in 
federally-assis ted housing. It is a period in which 
Federal  agencies have been subjected to increasingly 
stringent mandates  for equal housing opportunity. 
After the Executive order came Title VI of the Civil 
Rights Act of 1964, which prohibited discrimina tion 
in any federally -assisted programs or activities, in
cluding housing program s.192 Title VII I of the Civil 
Rights Act of 1968 prohibited discrim ination  in most

and delayed, was issued just  3 daya prior to the beginning of  the  
Commission’s Wash ington. D.C. , hearing on Federal  policy concerning  
equal housing  opportunity.

1,1  See Martin E. Sloane.  Fe deral  Policy  and  Equal Housing Op por. 
tuni ly. in Washington Hearin g at 730 and U.S . Commission on Civil 
Rights,  1961 Re po rt:  Housing.

’" 4 2  U.S .C.  52 00 0( d)  (1 96 4) .
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of the Nation's housing,1”  and was bolstered by the 
Suprem e Court's decision in J o n e s  v. Mayer, which 
proh ibit s all racial discr imina tion in any housing , 
public as well as private.194 Yet, as testimony and 
census data  show, the commitment of the Federal 
Government to equal housing opportuni ty has been 
too recent and too limited to undo the deeply en
trenched racia l segregation created  by earl ier policies. 
For  example, changes in FHA policy from an active 
policy of racial segregation to “officially approving” 
open housing had little effect prio r to the passage of 
the 1968 fair  housing provisions.  According to a 1968 
FHA survey,  slightly more than 3 percen t of all FHA 
subdiv ision housing had gone to black families  during 
the period  between the issuance of the Executive  order  
on equal oppor tunity in housing and the end of 1967. 
The zeal with which Federal officials carried  out poli
cies of racial  discrim ination  in the early  days of 
Federal  involvement has not been matched by similar  
enthusiasm for implementing equal housing opportu
nity. This  lack of zeal was documented by the Com
mission’s extensive study of the racia l impact of the 
Section 235 program for home ownership for low- 
income families. The Commission concluded that :

Officially, FHA officials have taken little note of 
racia l resident ial patterns under  the 235 program, 
but, unofficially, many FHA staff members have 
expressed awareness of the segrega ted and unequal 
235 buying pattern.  No local FHA insurin g office, 
however, has been willing to undertake affirmative 
action to prevent such a pattern from occurring  in 
the absence of specific directives  from Washington. 
No such directives have been forthcomin g. FHA 
staff members in Washington also have been aware 
of the discr imina tory 235 buyer pat tern s but have 
allowed them to continue without inst ituting correc
tive or preventive  mea sures.'”

Thus,  the Commission found that  the 235 program 
as it was operating  to subsidize the purchase of hous
ing in' four  major metropolitan areas  showed the very 
same pattern that  exists in the housing market gener
ally—new housing provided mainly in the suburbs 
and purchased largely by white families, with existing 
housing ' in the central  cities purchased by minor ity 
families. This pattern recurs  despite the fact that  the 
usual economic rationale used to expla in who can

‘“ 42 V.S.C.  §53601-31 (197 0) .
‘“ 392 U.S . 409 (196 8) . 
m  Home Ownersh ip at 87.

afford to buy in a particula r location  has no applica
tion to the 235 prog ram which was designed to equal
ize purchasing power for the low-income family.

The princ ipal reason the Commission found for this 
phenomenon in the 235 prog ram  was that the Federa l 
Housing Administration, which administered the pro
gram,  had virtua lly abdicated its responsibility. It 
provided little in the way of counseling to eligible 
families or to civic group s that  sought to assist them. 
It had,  in effect, tu rned  over opera tion of the program 
to members of the private housing and home finance 
indus try. As the report stated in summary: “Despite 
HUD’s legal obligation  to assume an affirmative role 
in preventing disc riminatio n. . .the agency continues  
to play a passive role.”  196

A similarly  passive role, con tribu ting even more to 
the growth of racial  pola riza tion,  has been played by 
HUD in the long-s tanding prog ram of FHA mortgage 
insurance—and in other, more specialized programs 
of mortgage insu rance197—as well as in the more 
recently established Section 236 program designed to 
provide low- to moderate -income rental housing.198

Until 1971, HUD did not collect racial  and ethnic 
data  on the benefic iaries of its programs . As yet, no 
tabula tions of existing data have been made on a 
regional or national basis.  However, preliminary ana
lysis made of data  collected in July 1971 shows that 
there is a high degree  of segrega tion in HUD pro
grams. These findings were summarized in a Commis
sion publication in November 1971:

[T]he  data shows that  under HUD’s basic home 
mortgage program, Section 20 3(b) , only 3.5 per
cent of new homes are being purchased by black 
families. This is exactly the same percentage as 
was found by FHA in its 1967 survey of FHA- 
insured subdivisions. The data  for Section 235 pro 
gram . . . shows that  all new 235 homes constructed 
in “blighted” areas are being purchased by black 
families, while 70 percent  of new 235 homes con- 

•“  Id . it  87.
w  Th e best knows of  these it  the  FHA-insured mortgage for the 

purchase of  one-to-four family housing , either new or existin g. Sect ion 
20 3( b)  of the Nat iona l Housing Act  (Pub. L. No. 73-479: 12 U.S.C. 
§51709,  1715 (b) (1 95 4) , as amended  (Su pp. V, 19 55 -196 9)). Other 
insurance programs operated  by the  Department of  Housing and 
Urban Development include insured mortgages for renta l and coopera
tive hous ing, §221(d )( 3) Nat ional Housing Act, 12 U.S.C. §1715 
/ ( d ) ( 3 )  (195 4) , as am ended (Su pp . V 1965- 196 9),  rehabili tated 
housing. Section  22 1( h) (P ub  L. 89  754; 12 U.S.C. §171 5<h) 
(1 96 4) , as am ended (Sup p.  V, 19 65-1969)) and housing for the 
elderly (Pub . L. No. 86-372. 73 Stat . 654, 667, 12 U.S.C. §1701q  
(1 96 4) , as amended (Su pp . V, 1965 -196 9))

“ •1 2  U.S .C  §1715*—1 (1 964 ).  as amended  (Supp.  V, 1965- 196 9).  
The program was suspended  by HUD on Jan. 5, 1973, along with  all  
other subsidize d housing  programs; see note 102 supra.
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Source: U.S. Commission on Civi l Rights. The Federal Civ il Rights Enforcement Effort One Year Later, 44-45 (1971).

struc ted outside “blighted” areas are being  pu r
chased by white non-minority families. The  data  for 
the Section 236 program . . . shows tha t two-thirds 
of the units are occupied by white non-m inority 
families and that 120 out of 389 projects repo rting  
(30 percent) are totally segregated by race  and 
ethnic  group.  Eighty projec ts are  all white, 38 are 
all black, and two are all Spanish American. Of the 
269 projects  remain ing, only 100 are more  than  15 
percen t integrated. That  is, 142 projects are  more 
than 85  percent white and 27 projects are  more than 
85 percent black .1”

Two relatively new initiat ives by HUD should be 
noted. These are “project selection cri ter ia”  and  “af
firmative market ing” requirements.

New project  selection criteria  prom ulga ted by 
HUD200 for low- and moderate-income subsid ized proj
ects are designed to increase housing opportun ities for 
lower-income families and to assure  that  such housing 
is not all located in areas  which already have high 
unemployment  and a high minor ity concentration. 
Prio rity is given to funding projects located outside of 
areas  of minority concentration and near  employment 
oppor tuniti es. HUD hopes that the new cri ter ia will

m  U .S. Commission on Civil Rights,  The Federal  C iv il Ri gh ts  En
for cem ent Effort: One  Year Later  44- 45 (1 97 1)  (he rea fter referred  
to as One Year La ter}.

” 37 Fed. Reg . 203 -09  (Jan. 7, 1972) 24 C F.R . 5200 .700 .

encourage the adoption of metropolitan plans for the 
provision of low- and moderate- income housing.101

Affirmative marketing  guidel ines adopted by HUD 
late in 1971 and applicable  to all FHA programs 
require developers of new FHA subdivisions, multi
family projec ts, and mobile home parks to adopt  af
firmative programs to assure marke ting of housing to 
all persons.202 Developers must submit an affirmative 
marketing plan indic ating  how they will carry out an 
affirmative program which “shall typically involve 
publicizing to minority persons the availability  of 
housing oppor tuniti es throu gh the type of media cus
tomari ly utilized by the applicant, including minori ty 
publications or other mino rity outlets which are avail
able in the housing market area.” Advertising for the 
projec t must include eithe r the HUD equal housing 
opportunity logo or slogan ;20’ any adver tising  depic t
ing persons must show persons of both majority  and 
minority races. The appl icant  is also required to main- 
.ain a nond iscrimina tory hiring policy by recruiting 
from minority and majori ty races for staff engaged in 
the sale or rental  of properti es.

While these regula tions in many respects are a new 
departure  for HUD in its enforcement of equal hous- 
~ * a  37 Fed. Reg . 204.

” 24 C.F.R. 55 200.600 -200 640. 37 Fed. Reg. 75 (Ja n. 5. 1972).
”  These ir e  contained in HU D's  Adve rtis ing Guidel ines for Fair 

Housing , 36 Fed. Reg. 926 6-67 (May 21.  1971) .
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ing opportunitie s, they were not made as strong as 
they might have been. The ir coverage is limited to 
future housing provided under FHA programs , leav
ing unaffected the several hundred  thousand units 
which have already been constructed  but which are 
still covered by FHA mortgage  insurance.  Fur ther
more, the regulations establ ish no mechanism to guar
antee that  the affirmative marketing  plans will actually 
be carr ied out.

It is safe to conclude that Federal housing pro
grams, now administered by the Department  of Hous
ing and Urban Development, are  no longer an active 
stimulus to the creation of segregated  resident ial pat
terns. Nevertheless, it is apparent  that HUD’s actions 
to date have been wholly inadequate  to counteract the 
polarization brought on by earlie r admin istrat ion of 
the programs, and even less effective against the tide 
of polarization produced by all the causes discussed in 
preceding and subsequent  sections of this report . To 
the extent that HUD’s recent initiatives can prove 
effective, they must depend on three factors: the loca
tion of federally-assisted housing in places which will 
further minor ity housing opportunities,  the stric t en
forcement  of affirmative marke ting requirements to 
assure  that  such housing in fact becomes available  to 
minor ity centers  and purchasers, and the continuation 
of programs which improve the marke t position of 
families who would otherwise be financially unable to 
find housing outside of ghetto neighborhoods.204

Remedying Housing Discrimination: HUD 
and the Justice Department

The Federal Government has authority to prohibi t 
housing disc rimination under a range of laws which 
require that  almost  all housing, both federally-assisted 
and private, must be made available  on an equa l op
portunity basis.

Executive Order 11063,106 issued in November 
1962, and Title  VI of the Civil Rights Act of 1964 206 
proh ibit disc rimination in federally-assisted housing. 
Title VIII of the Civil Rights Act of 1968 207 extends 
that prohibi tion  to private  housing.

These three  provis ions carry with them a var iety  of 
enforcement mechanisms. Executive Order 11063 pro
vides for the following remedies to be applied in cases

”  For « recent study ol  the Federa l hous ing assistance program*, 
see .dnron, sup ra  note  161, at 127-144.

” 27 Fed Reg. 11527 (Nor.  1962).
”  42 U.S .C.  20 00 (d ) (196 4) .
” 42 U.S .C.  §53601-31 (197 0) .

where disc riminatio n is found and concili ation and 
persuasion fail to bring about  compliance: cancella
tion or termination of agreements or contracts with 
offenders, refusa l to approve a lending inst itution as a 
beneficiary  unde r any program which is affected by 
the orde r, and revocation of such approval if previ
ously gran ted. 209 Under Title VI, a finding of discr im
ination  can result  in suspension or term inat ion of 
Fede ral financial  assistance, or refusal to grant or to 
cont inue such assistance.20’

Compliance with Title VII I can be brought about 
through  conci liation by HUD,210 through action  by a 
Slate or local enforcement agency,211 or throu gh pri
vate litiga tion. Where there are patte rns of disc rimina
tory  practices, or issues of general public impor tance, 
compliance can be enforced through lawsuit s brought 
by the Attorney General.212 Monetary damages may be 
awarded under Title VII I.212

i The  Departments of Justice and Housing and Urban 
Development  have prim ary responsibil ity for enforc
ing these fair housing provisions. The Commission has 
found that neithe r Department has enforced these laws

1 vigorously or effectively.
The Department of Justice is assigned a key role in 

the enforcement of Title VIII. In The Federal Civil 
Rights  Enforcement Effort: Seven Months Later, the 
Commission found that the Depar tment  was attempt
ing to take effective action in this area  but  was ham
pered by lack of resources.214 The housing section of 
the Civil Rights Division which has respons ibility for 
Title VIII  has approximately 25 lawyers to enforce 
the law nationwide. With so few lawyers,  the Depar t
ment is sharply limited in its task of discovering and 
eliminating patterns and practices of housing discrimi
nation across the country. 216

" M 2F ed . Reg. 11527. P«rt III.
” 42 U.S.C.  2000(d )( 1 ) (196 4) .
"’ 42 U.S.C. 3609 (196 8) .
■' 42 U.S.C.  36 10 (c ) (196 8) .
"■42 U.S .C .361 3 (196 8) .
"’ 42 U.S.C.  36 12 (c ) (196 8) . A victim of  discrimin ation  has two 

separate  courses of  action  under Title  VII I of the Civil Rights Act of 
1968. He may file a complaint  with HUD and attempt to have the 
matter settled by “informal methods of conference, conciliation, and 
persuasion.” Sect ion 81 0(a)  42 U.S .C.  36 10 (a ).  If these  methods 
are not successful,  the complainant may file an action  in Federa l 
court . Sect ion 81 0( d)  42 U.S.C . 36 10 (d ).  Secondly, the 1968 act 
permits an individual to file an action for damages without first com
plaining to HUD. Section  812 42 U.S.C.  3612. These two remedies 
have been interpreted  as being complem entary, and may be pursued 
simultaneously . Johnson v. Decker 333 F. Supp. 88 (N .D . Cal. 1971) .

"* f edera l Civi l Rights Enforcem ent  Effor t: Seven  Months Later  37 
(197 1) .

" ’ In 1973, however, the division initiated 58 lawsuits,  as opposed 
to 13 in 1972.



Donald  Miller, associate  dire ctor of a Baltimore fair  
hous ing group, charged in response to a question 
from Commission counsel that the Depar tment’s re
sponse to complain ts is also frustrating:

Mr. Powell. Do you feel the Just ice  Department has 
been effective in moving agai nst housing discr imi
nation  in the Baltimore area?

Mr. Miller. No, definitely not. I have had to make 
personal trips to Washington to get them to even 
give me a little bit of information. 1 made repeated 
telephone calls on how they file correspondence, and 
yet I get very wishy-washy answers. Well, to the 
point where originally first the evidence is sub
mitted. They said : “Oh, yes, good case. We will 
take action immediately.” It jus t means a form 
letter going. It takes a month— it took one part icu
lar case a whole month to get out  of our  local U.S. 
attorney’s office.

Once it got on its way, it was lost  at the Department 
of Justice  in Washington.  Then it took several more 
months  trying to get any information out of them.-18

The Department has also been slow to challenge the 
exclusionary use of land use controls,  one of the 
prim ary causes of patterns of sub urban racial isola
tion, Such a challenge, if successful, could assist in 
resolving the housing problems of countless individu
als. In June  1971 the Justice Department filed its first 
suit  against exclusionary land  use practices.217 It was 
filed on the day the U.S. Commission on Civil Rights 
opened public hearings in Washington , D.C., to exam
ine the role of the Federa l Government  in the suburbs.  
Tha t case challenged the rezoning by Black Jack, 
Missouri, officials of a certa in tra ct of land from 
multiple to single-family dwellings on the grounds that 
the area  was rezoned to exclude a proposed federally- 
subsid ized housing project which would be open to 
mino rity groups.218

At the Washington hearings, Attorney General 
Mitchell was questioned abou t the Department s action 
in the Black Jack case and asked if further actions 
would be filed in simila r situa tions  and in situations 

Baltim ore He aring  at 246.
a”  U ni ted States v. Ci ty  of Black Jack, C iv il  No.  71C -3 72O ) 

(E  D. Mo ).
"■ Th e Federal  Black Jack case was filed af te r much delay in 

June 1971. Th e Justice Dep artment had the  matter  pending for 

months wh ile considering whether to file and  in the  interim  a priv ate 
act ion was filed in Jan. 1971. Th e priv ate act ion  was dismissed by 
the  tr ia l court, but the decision was reversed on appeal and the  case 
was ordered to tr ia l.  Park View Heigh ts Co rp. v. City  of Black Jack, 
467 F.  2d 1208 ( 8th  Cir.  19 72 ), reversing 335  F . Supp. 899 (E .D . Mo . 
19 71 ). Both the Fed era l and priv ate canes are presently aw ait ing  tr ia l.

where the racially exclusionary purpose  of rezoning 
was not as clea rcut  as in Black Jack.  The Attorney 
General replied:

Obviously, each case will have to be looked upon 
and examined on its own stand ing or merits  or 
demerits.  And this, of course, we propose  to do. 
You can’t genera lize in that area.

But I would say, as the Pres ident's statement has 
said, that where there is any vestige at all of racia l 
disc riminat ion,  we can move against it regardless  
of the other factors involved.21*
Mayor Carl B. Stokes of Cleveland gave another 

view of the Department’s litigat ion on land use con
trols at the Commission’s Washington hearing :

I am not at all impressed by the law suit  again st the 
Black Jack . Missouri, situat ion. I’m not impressed.  
I jus t don ’t know how much more blata nt, how 
flagrant a situation  could be, tlian the Black Jack,  
Missouri, case. My goodness, if a case such as that
in which you literally almost have working draw
ings on a project,  and then a community moves 
openly, delib erately, to rezone to stop it, well, my 
goodness, if a Government  couldn’t move under 
those kind of circumstances , then in fact there is 
no chance at all. It is not [action in the face of] 
this outrageously flagrant viola tion of people’s rights  
that  would assure me about the Adminis trat ion’s 
policy in this  regard .220

A so fJ anuarv _J ii_1974i _the _D e£ ar tm en thad in iti -
ated only one other suit a'gainstexclus ionary land  use
practices.221

Neithe r has the Depar tment  of Hous ing and Urb an 
Development adequately  enforced its fai r hous ing re
sponsibilities. 222  Ia  November 1971 the Commission 
found that:

HUD continues to have a staff grossly inadequate  
to deal with the compla ints it receives under Title 
VIII of the Civil Rights Act of 1968, Title VI of 
the Civil Rights Act of 1964, and Executive Order 
11063. A total field staff of 42 people handles the 
full volume of Title VII I complaints  for the entire 
country. HUD has stated that the average time 
taken to process a complaint is between five, and 
six months. This  Commission, however, in refe rring 
complaints to HUD, has noted at least one instance

F aihin gto n Hea rin g at 366.
"  Id . al 219.
“  United States v. Ci ty of Parma, Civ il No. 439 (N .D .O hio , 19 73 ).
“  U .S . Commission on Civi l Rights. The Federal  Civ il  R ig hti  En

forcement Ef fo rt:  A Rea ueu m ent  98 -10 0 (197 3)  (h erea fte r cited  as 
R ea iie iim en l) .



in which nearly a year  passed from the date of the 
original filing of a complaint to its conciliat ion.” ’

Complaint  hand ling did not improve in fiscal year 
1972. The average time for processing a complaint  
was still 5’/i  months. HUD referred 1,057 complaints 
to State and local fa ir hous ing agencies durin g the 
fiscal year. 224 Inves tigations were completed in only 
164 of these cases.225 Of the 1,474 complaints which 
HUD handled itself, at least 238 were still pending at 
the end of the  fiscal year. ” *

Until late 1971, HUD’s Title VIII activities con
sisted almost exclusively of handl ing individual com
plaints of discr imina tion. This, in the Commission s 
view, makes it unlikely  tha t significant changes in the 
policies and practices of the housing industry  can be 
brought about in the reasonably foreseeable future. 
Neither  is the growing trend toward racial residential 
segrega tion likely to be reversed, although Title VII 
gives HUD broad auth ority for taking strong meas
ures to promote  fai r housing. Two significant  provi 
sions in the  st atute  are  8 08(d)  which provides that,

All executive depar tments and agencies shall ad
minis ter their  prog rams and activities relating to 
housing and urban development in a manne r 
affirmatively to fur ther the purpose of this title, 
and shall cooperate with the Secretary  to further 
such purposes.” ’

and 808(d ) (5 ) which reads,

[The Secreta ry of Housing and Urban  Develop
ment shall] adm inis ter the programs and activities 
relating to housing and  urban development in a 
mann er affirmatively to further the policies of this 
title .” 8

The Depar tment has  done little, as coordina tor of 
Federa l agency fai r housing efforts, to assure a coop
erative effort among Federal agencies subjec t to Sec
tion 80 8(d) .229 HUD’s efforts have consisted mainly 
of a few formal coordinatin g activities.220 HUD was 
also instrumental in devising uniform site selection

“  One Year La ter, supra note 199, at 41. •
™ Reassessment at 111. T it le  V I I I  requ ires H U D  to refor  com

pla ints  to States wi th  fa ir  housing laws “ substantially equ iva len t”  to 
T it le  V I I I .  In  August 1972 H U D  published new regulations for  the 
recognition  of substan tial ly equiva len t laws. 37 Fed . Reg. 16540 
(A ug. 1972 ).

“ Zd.
“ • Reaasewment at 112.
* *  42 U.S.C.  36 08(e ).
“  42 U.S.C . 3 6 0 8 (d )(5 ) .
—  Id .
“  Reassessment at 121.

cri ter ia for location of Federal facilities.221

Under Section 808(d )( 5), 222 HUD has  the auth or
ity to take strong measures to promote fai r housing 
throu gh adm inist ration of its own progr ams.  Recently- 
adop ted project selection criteria  and affirmative mar
keting guidelines, discussed above, are a step in this 
direction.  HUD has mentioned the necessity of con
ducting  “community investigations to identi fy patterns  
of housing discr imination ,” but its plans to meet this, 
need have not progressed beyond the discussion 
stage. 222

Remedying Housing Discr imination: 
Financia l Regulatory Agencies

There are four Federal agencies (Federal Home 
Loan Bank Board,  Comptroller of the Currency , Fed
eral  Reserve Board, and Federa l Deposit Insurance 
Corpora tion ) which supervise  and benefit lending in
stitu tions responsible  for most of the conventional  
financing of housing.  The lending inst itutions which 
they supervise  are savings and loan associations, com
mercia l banks, and mutual savings banks.  The  Federal  
agencies  act as regula tory bodies rathe r than as ad
min istrator s of program s, but their  policies have had a 
role in perpetuating racial polarization.  Although re
qui red  by Title VIII  to take affirmative action  “to 
fur ther the purposes of this title” 234 the regulatory 
agencies have adopted  a more passive  policy. They 
might have, for example, required lende rs to include 
nond iscrimina tion clauses in mortgage contracts with 
builders  and developers, a requirement which would 
provide an extra-s tatuto ry cause of action . However, 
the agencies have done little to enforce the Title  VII I 
provis ions beyond inform ing their member institu tions 
of their  existence and of possible sanct ions for viola
tions.225

Only the Federal  Home Loan Bank Board has pub
lished regula tions to enforce the nondiscrimination 
requirements  of Title VI II. 23* The FDIC, the Comp
troller of the Currency, and the Federal Reserve

331 See section beg inning on p. 47 . below.
“ 42 U.S.C.  3 6 0 8 (d )(5 ) .
“ Commission on G v il  Rig hts ' H U D  questionnaire  (1 97 2)  (in  

USCC R files ).
“  See U.S. Commission on Civ il Rights, 1961 Repo rt:  Housing;

also, The Fede ral Civ il  Rights Enforcement  Ef fort 165 et seq. (1 971 ).
“ Section 80 8( d)  of the  Fa ir  Ho using Law prov ides: 'M l exe cut ive  

departm ents and agencies shall adm inister th eir programs and ac
tiv itie s re lat ing  to housing and urban development in a manner 
affi rmatively to furth er  the purposes of this ti tle and sha ll cooperate
wi th  the  Secre tary to furth er  such purposes. 42 U.S.C . §3 60 8( c). 

“ 37 Fed. Reg. 8436 (A p ri l 27. 19 73 ), 12 C .F .R . Pa rt 528.



Board have requ ired  the use of an equal housing logo 
in advert ising and the post ing in bank lobbies of a 
notice of nondiscrim ination in lending, but these agen
cies have adopted no substantive regulat ions to end 
discr imina tion.2”  While the FHLBB regulat ions pro 
hibi t discrimination in lending and in the acceptance 
of loan applica tions by member institu tions, the regu
lations  do not provide for the collection of data  by 
race on loans and loan applications. Such data collec
tion is the only method—oth er than the complaint 
process—which would allow the FHLBB to determine 
whether  a member insti tution is in compliance with 
the regulations.  The regulations also fail to proh ibit 
lenders from unduly disc ount ing certain kinds of in
come in determining whether a family will be  granted 
a mortgage loan. Lenders are  free, for example, to 
exclude all or par t of a working wife’s income and 
income from overtime and part -time jobs.  In addit ion, 
lenders can reject potential borrowers because of such 
things  as isolated credit difficulties. The use by lend
ers of standards of this type has a substa ntial adverse 
effect on the ability of mino rity and  low-income fami
lies to obtain credit for the purchase of a house.238

Federal Assistance: In General
Many different Federal  agencies  provide financial 

assistance  for community development. Hospitals, 
schools, roads, sewers—all are prov ided  with the help 
of Federal dollars. Title VI of the  Civil Rights Act of 
1964” ’ prohib its disc rimination in any program or 
activity  receiving Federa l financial assistance, on 
grounds of race, color, or  national  orig in. Thus HUD, 
the Department of Transporta tion , the Department of 
Health,  Education, and Welfare, the Environmental 
Protection Agency, and other Fede ral departm ents 
and agencies all have the duty to enforce Title  VI 
with respect to their  programs.

The Department  of Justi ce is charged  with coordi
nating Federal  enforcement  of Title  VI of the Civil 
Rights Act of 1964, but it has exercised little leader
ship  in this area. The Attorney General himself  ap
peared to take a narrow view of the Depar tment ’s

m  On Sept. 20, 1972, the Federal Deposit Insu rance Corporation  
published proposed regulations on (air housing lending practices.  37 
Fed. Reg . 19385. On Dec. 29,  1971, the  Com ptroller of  the Currency 
and the Federal Reserve System—as well as FHL BB and FDIC— 
published policy statements on nond iscr imination requirements. 36 
Fed. Reg. 25167-68 .

— S ee  testim ony of Daniel W. Spau ldin g, cha irm an.  Nat ional Public 
Affairs Committee , National  Associat ion of  Real Estate Brokers, 
Was hington Hea ring at 128.

— 42 U.S.C. {2 000 (d ).

coordina ting  function when questioned at the Wash
ington hear ing.

Chai rman Hesburgh. . . . Do you think  of any 
way we migh t get a common approach acro ss to 
all the government agencies on Title VI?

Attorney  General Mitchell. I would not believe so, 
Father, othe r than the fact that the law requ ires  it, 
and of course the contracts and other documents 
requ ire it, I think it is a matter  of enforcement and  
policing by the different Departments and  Agencies  
that do business in this field.240

A great  number of Federal assistance programs 
benefit subu rban  communities by providing  assistance 
for such thing s as highways, parks , education , and 
sewage treatment. Coordinated enforcement of Title 
VI guarantees would help assure equal access for all 
to the suburbs. Although uniform amendm ents to the 
Title VI regulations of 20 Federa l agencies were pub 
lished in the Federal Register  in December 1971,241 
these amendments, as of September 1972, had not 
been formally  adopted.

Thus, agencies now operate under  separa te Title VI 
regula tions and often under differing inte rpre tations  
of the meaning of Title VI. Furtherm ore,  Title VI 
enforcement by indiv idual  agencies tends to ignore the 
broad impact which the tota lity of federally-funded 
programs may have on the development of a metropli- 
tan area.  A highw ay funded through the Depar tment 
of Transporta tion , water and sewer gran ts from HUD, 
and a host of othe r federally-funded programs may 
combine to play a ma jor  role in the development of a 
suburba n community. If minori ties are excluded from 
living in tha t community, they may be denied  the 
benefits of  these federally-funded programs .

The coordination  function of the Justice Depar t
ment is hinde red, furthermore, by the fact tha t, as of 
September 1972, the  Title VI section had only nine  
attorneys ,242 three fewer than it had in November 
1971.

HUD’s Title VI enforcement also has been minimal. 
Not until 1971 did the Department even have writ ten 
instructions for handling Title VI complain ts and con
ducting compliance reviews of Title  VI prog rams in 
opera tion. Until 1971, reviews were made only when a 
complaint of disc rimination was received. In fiscal

— Washing ton Heari ng  at 374.
241 36 Fed. Reg. See index at 23000 (Dec.  1971).
— Memorandum from David L. Norman. Assistant Attorney Gen

eral, Civil Rights Div ision, to Theodore M. Hesburgh,  Chairman, U.S . 
Commission on Civil Rights.  Sep t. 15, 1972.



year  1972 HUD conducted 110 preaward and 186 
postaward onsite reviews. There are, however, about 
12,000 local government agencies funded by HUD, as 
well as uncounted  numbers of private builders, devel
opers, and nonpro fit sponsors subject to Title VI re
quireme nts?41 To date, HUD has not terminated any 
funds because of disc riminatio n in violation  of Title 
VI.144

Federal Assistance: The Impact of Federal 
Highway Grants

The annual  expenditure s of the Federal aid  highway 
program—85,425 million was authorized in 1971245 
—have a great impact on housing opportunities and 
resident ial patterns . Highways may be more than mere 
access routes. They may displace families from their  
homes, lead to a movement of job oppor tuniti es and a 
resulting change in residentia l patterns, and separate  
one a rea of a city  from ano ther.

As the Douglas Commission stated  in its 1968 re
port :

Probably there is no more  impor tant single dete r
minan t of the timing and location of urban  develop
ment than highways.  Highways in effect “create”  
urban land where none existed before by extending 
the commuting distance from existing cities. The 
low-density pat tern  found in most of the Natio n’s 
surburban areas  would never have been possible 
w ithout the effect of high-speed highways in reducing  
the impor tance of compact urban development.244

Across the coun try, the Douglas Commission found 
evidence that  Federa l funds  were being expended for 
highways without sufficient attention to the effect of 
these highways on residential  patterns.  The Commis
sion repo rt summarized the situa tion:

[I ]n  the zeal of engineers, highway planners, and 
adminis trators to get on with the important  job of 
accommodating traffic needs, social and esthetic 
values have sometimes been shockingly overlooked. 
The routing of highways through existing neig hbor
hoods, unless carefully planned with a range  of 
goals and values in mind, can mean the quick 
demise of neighborhood character and viability  and 
lasting  bitte rness on the part of those affected.

943 Commission on Civil Rights questionnaire, directed to HUD, 
July 5, 1972.

“ •/ d .
346 U.S. Dep’t of Transportation, Federal Laws, Regulations and 

Material Relating to Federal Highway Administra tion 11-91 (1970).  
Douglas Commission Report  at 231.

Fur thermore, it can effectively sepa rate  various 
par ts of the city from other  parts,  and the claim 
has been made in various cities that  highways 
have been used to separa te Negro and  White 
neighborhoods .24’

Robert Segal, chai rman of the Civil Rights  Commis
sion’s Massachuset ts State Advisory Committee,  com
mented on the effect of Boston’s outer  beltway on 
resident ial patte rns in the  Boston a rea:

Well, we have had a tremendous amount of indus
try  come in and a lot of residentia l development. 
We have had  a grea t deal of movement of manu
facturing  units from the city of Boston out into 
the suburba n areas . . .

[B]y and large over the years there  was a tremen
dous growth in industry out there.248

A survey of 309 Boston firms, conducted by the Bos
ton Economic Development and Ind ust rial  Commis
sion, found tha t 40 percent either had decided  to move 
or  were seriously considering it. This represented a 
poten tial loss to  Boston of up to 11,500 manufacturing 
jobs —40 percent, that  is, of all jobs  held by minori
ties and paying more than 85,000 a year. As for the 
number of minor ities living in the suburbs  which 
developed along the outer  beltway, Mr. Segal said : “ If 
you find minor ity group members, we would like very 
much to know abou t them.” 249

In Baltimore,  where approximate ly 813 million of 
Federal  highway money was spent in 1971, city plan
ner Yale Rabin discussed the effect of these expendi
tures on development patte rns:

And this tendency has often caused us to overlook 
the far more significant and far more long-range 
effect of highways which are to genera te a great 
change in indus trial and commercial uses, and 
more specifically the kind of decentraliza tion of 
industry in which Baltimore County has been no 
exception. So that  durin g 1969, for example, some 
35 industria l firms, I  believe, moved from Baltimore 
City and relocated in the county.

The decentralization of these firms has a marked 
effect on employment opportuni ties in the city and 
when that effect is combined with the absence of 
housing opportuni ties in the areas to which those

Id.
343 Washington Hearing at 104.
343 /<f.



pl a nt s r el o c at e, t h e n t h er e is a v er y s u bs t a nt i al a n d 

v er y f ar-r e a c h i n g eff e ct o n bl a c k r esi d e nts. 2 5 0

Hi g h w a y c o nstr u cti o n h as h a d t h e f urt h e r eff e ct of 

dis pl a ci n g  mi n oriti es.  Ur b a n  fr e e w a ys  h a v e  c ut 

t hr o u g h g h ett o s t o f a cilit a t e w hit e s u b ur b a nit es’ tr a v el 

fr o m s u b ur b a n h o m es t o c e ntr al cit y j o bs. A n d t h e 

n e w r o a d s als o h a v e u pr o ot e d s u b u r b a n mi n orit y c o m

m u niti e s, f or ci n g mi n orit y s u b u r b a n it es t o r el o c at e i n 

t h e c e ntr al cit y.2 6 1

T h es e pr o bl e ms w er e p oi nt e d o ut i n f ur t h e r t esti 

m o n y b y cit y pl a n n e r R a bi n. Usi n g t h e B alti m o r e 

C o u nt y g ui d e pl a n. h e d es cri b e d t h e eff e ct of pr o p os e d 

fr e e w a ys o n t w o bl a c k c o m m u niti es, E d g e m er e a n d 

T ur n ers St ati o n:

[ E d g e m e r e] is v er y s m all. B ut a n e w fr e e w a y is 

pr o p os e d t o c o m e d o w n a n d s w e e p dir e ctl y t hr o u g h 

t h e ar e a, w hi c h is n o w a l o w i n c o m e bl a c k c o m

m u nit y. I n T ur n ers St ati o n a w h ol e n et w o r k of 

fr e e w a ys, t hr e e of t h e m a p p ar e ntl y, will c o m pl et el y 

is ol at e t h e ar e a, alt h o u g h it is r el ati v e l y w ell is o

l at e d n o w . . . t h e c o nstr u cti o n of a n e w fr e e w a y 

al o n g t h e s h or eli n e o n t h e e ast a n d t h e pr o p os e d 

c o nstr u ct i o n of a n e w cr os si n g . . . w o ul d wi p e o ut 

t h e b e a c h at t h e s o ut h er n e n d of t h e T ur n er s St a

ti o n c o m m u nit y.2 5 2

A u g ust S c h of er, r e gi o n al a d m i nis tr at or of t h e F e d 

er al Hi g h w a y A d mi nistr a ti o n, w as as k e d a b o ut t h e 

eff e ct of D e p art m e nt of Tr a ns p ort a ti o n r e g ul ati o ns 

w hi c h pr o hi b it dis cri mi n ati o n i n t h e l o c ati o n or d e

si g n of a hi g h w a y : 2 5 3

Mr. Gli c kst ei n. O n e of t h e p ur p os es of t h es e r e g u l a

ti o ns is t o g u ar a nt e e i n pl a n ni n g t h es e hi g h w a ys 

3 8 0  B a lti m o r e H e a ri n g at 2 8 1.
“  C o m mi s si o n  r e s e ar c h  f or  t h e   B a lti m or e  h e a ri n g  al s o  f o u n d  t h a t  

t h e r e  w a s  n o  r e q ui r e m e n t  t h a t  t h o s e  di s pl a c e d  b y  F e d e r al- a i d  hi g h 

w a y s b e r el o c at e d  i n  t h e  s a m e c o m m u n it y  fr o m  w hi c h  t h e y  w er e  di s

pl a c e d, or  t h at t h e r e b e r el o c ati o n h o u si n g o ut si d e of ar e a s of  mi n o rit y  

c o n c e n tr at i o n.  T h e  D e p art m e nt  of  Tr a n s p or t ati o n   a n d  t h e  F e d e r al  

Hi g h w a y  A d mi ni str ati o n   di d  n ot  r e q u ir e   t h at  St a t e  hi g h w a y  d e p a rt

m e nt s  e v e n  k e e p  tr a c k  of  r a c i al c o m p o siti o n  of  n ei g h b or h o o d s  w h er e  

r el o c ati o n  h o u si n g  w a s l o c a t e d.  D u ri n g  t h e  p a st  f e w  y e ar s t h er e  h a v e  

b e e n  l e gi sl a ti v e  a n d  r e g ul a t or y att e m pt s t o d e a l  wi t h  t h e  pr o bl e m  of  

mi n o rit y  di s pl a c e m e n t.  T h e  U n if o r m   R el o c ati o n  A s si st a n c e  a n d  R e al  

Pr o p e rt y  A c q u i si ti o n  P oli ci e s   A c t  of   1 9 7 0  pr o vi d e s  t h at  n o  p er s o n  

m a y  b e  di s pl a c e d   b y  a  f e d er all y- a s si st e d  pr o j e c t  u nl e s s  a d e q u at e  r e

pl a c e m e n t  h o u si n g  i s a v a il a bl e  t o hi m .  S e cti o n  2 0 6,  4 2  U . S . C .  § 4 6 2 6  

( h ) , 8 4  St a t.  1 8 9 8. S e e   H U D ,  L a st  R e s ort  H o u si n g  R e p l a c e m e nt   b y 

Di s pl a ci n g  A g e n c y  U n d e r  t h e  U n if o r m   R el o c ati o n  A s si st a n c e  a n d  

R e a l Pr o p er t y  A c q ui s iti o n  P oli ci e s A ct of  1 9 7 0, 2 4 C F R  § § 4 3 . 1 - 4 3. 1 6 ,  

3 7 F e d. R e g. 3 6 2 4 ( F e b .  1 8, 1 9 7 2 ).  A  pr o p o s e d a m e n d m e n t t o F H W A  

P oli c y a n d  Pr o c e d ur e M e m or a n d u m  ( P P M )  2 0 - 8  w o u l d  r e q u ir e  St at e  

hi g h w a y  d e p art m e nt s   t o  c o n si d er  a  pr o p o s e d  hi g h w a y’ s  i m p a ct  o n  

mi n o rit y c o m m u n it y c o h e si o n. 3 7  F e d.  R e g.  8 3 9 8  ( A p ril  2 6,  1 9 7 2 ).

* *  T r a n s cr i p t of  O p e n  M e e ti n g of t h e M ar yl a n d St a t e A d vi s or y C o m

mi tt e e t o t h e  U. S . C o m mi s si o n o n Ci vil Ri g h t s  1 4 ( J a n. 5, 1 9 7 1 ).

“ 3 5 F e d. R e g . 1 0 0 8 0 - 8 5 ( J u n e 1 8, 1 9 7 0 ).

t h e pr oj e ct d o es n’t u nf airl y i m pi n g e u p o n a n y r a ci al 

gr o u p; is t h at c or r e ct ?

Mr. S c h of er. It d o es n’t s a y t h at i n t h os e w or ds. 

W e d o n ’t l o c at e a hi g h w a y p ur p os el y t o m o v e a 

p arti c u l ar gr o u p, w hit e, bl a c k. P olis h, N or w e gi a n, 

or w h at- h a v e- y o u. W e d o n ’t d eli b e r at el y l o c at e it 

t o d o t h es e t hi n gs. T h er e is n o dis cr i mi n ati o n if w e 

a v oi d s el e cti n g a l o c ati o n t h at t a k es o ut a gr o u p 

p ur p os el y.

T h er e is n ot hi n g i n t h er e t h at s a ys w e m a y n ot d o 

t h es e t hi n gs. T h e f a cts s h o w t h at o ur l o c ati o ns u p 

t o d at e h a v e b e e n pr e d o mi n a ntl y w hit e ar e as.

Mr. Gli c kst ei n. O n e ot h e r pr o vis i o n of t h e r e g ul a

ti o ns pr o vi d es t h at t h e St at e s h all n ot l o c at e, d esi g n, 

or c o nst r u ct a hi g h w a y i n s u c h a m a n n er as t o 

d e n y r e as o n a bl e a c c ess t o a n d us e t h er e o f t o a n y 

p ers o ns o n t h e b asis of r a c e, c ol or, or n ati o n al 

ori gi n. W h at d o es t h at pr o vi si o n m e a n ?

Mr. S c h of er. W ell, o ur i nt er c h a n g e s ar e fr e e t o 

a n y b o d y t h at h as a c ar. W h er e v er t h er e is a n 

e ntr a n c e, c ol or d o es n ’t d et e r mi n e his ri g ht t o us e 

t h at.

Mr. Gli c kst ei n. Y o u t hi n k t h at pr o visi o n m e a ns 

t h at y o u j ust c a n’t k e e p p e o pl e off t h e hi g h w a ys 

b e c a us e of r a c e, c ol or, r eli gi o n, or n ati o n al ori g i n ?

Mr. S c h of er.  W ell, I w o ul d s o i nt er p r et.  T h e 

f a ciliti es t h at w e ar e b uil di n g o n t h es e r o a ds f or 

r est ar e as, t h er e is n o dis c ri mi n ati o n t h er e. T h er e 

is n o w hit e or bl a c k f a ciliti e s o n t h er e. It’s c o m

pl et el y i nt e g r at e d f a ciliti e s. W h at o n e h as, t h e 

ot h er h as. 2 5 4

Mr. S c h of e r’s t e sti m o n y ulti m at el y pr o m pt e d C o m mis

si o n C h air m a n H es b ur g h t o s t at e:

1 t hi n k t h e tr o u bl e wit h y o u is t h at y o u ar e t hi n k

i n g a b o ut r o a d s as r o a ds. 1 a m t hi n ki n g a b o ut r o a ds 

as s er vi n g h u m a n b ei n gs w h o h a v e c ert ai n ri g ht s 

i n a c o m m u nit y i n a N ati o n. 2 5 5

At t h e W as hi n gt o n h e ar i n g, t h e C o m missi o n f urt h er 

e x pr ess e d its c o n c er n a b o u t D O T’s p oli ci es t o Tr a ns

p ort ati o n S e cr et ar y J o h n V ol p e. S e cr et a r y V ol p e s u m

m ari z e d t h e br o a d e r i m pli c ati o ns of hi g h w a ys a n d 

ot h er f o r ms of t r a ns p ort ati o n f or h o usi n g p att e r ns:

B e y o n d t h e s er vi c e as p e ct of tr a n s p o rt ati o n, w e 

r e c o g ni z e  t h at  tr a n s p o rt at i o n d e v el o p m e nt  is a 

m aj or f a ct o r i n r esi d e nti al p att e r ns a n d c o m m u nit y

“  B alt i m or e H e a ri n g  at 3 7 6. 

at 3 7 9.



development. The accessibility of effective trans
porta tion has a profound effect on community 
growth and demographic alignment. This is a re
sponsibility that we do not take lightly.

Transpor tation planning in a Nation of over 200 
million people must be related to more than simply 
getting from point A to point  B. Indeed, the law 
requires that transpor tation planning be consistent 
with comprehensive planning .256

Secretary  Volpe was then questioned about DOT’s 
adherence to Federa l laws requ iring nondiscrimina
tion in federally-funded programs and affirmative ac
tion by Federal  executive agencies  to promote  fair 
housing. He referred the question to Federal Highway 
Administrator Frank T urn er:

Mr. Turner. I don ’t believe that  I can think  of a 
part icular projec t that would meet the specifications 
that you have set out. All of our  projects, we 
Believe, contr ibute  generally to t ranspor tation needs, 
open to all users, regard less of location, economic 
means, race, color, creed,  religion or anything else.

Secretary Volpe. How about  the housing, are there 
any projects . . . even a hypothetical one, as Mr. 
Glickstein said, that  you think of where we might 
apply the kind  of analysis that we have talked 
about, that would enable us to deny funds if we 
felt that  this was required in orde r to permit  the 
fair  and decent hous ing tha t we intend for them 
to provide.

Mr. Turner. I think tha t it might only be reached 
through the provision that  governs the relocation 
of people displaced from a highway, in which the 
requirement is tha t before the projec t can be ap
proved, a State  must submit to us a relocation  plan 
which we approve . Thi s must include provis ion for 
fair  housing.257

Mr. Turner failed to note any obliga tion on the part 
of the Department of Transporta tion  to withhold Fed
eral funds in cases where the benefits of highway 
progr ams would not be availab le on a nondiscrimina- 
tory basis, or where highway programs would contrib
ute to forced concent ration of minorities .256

Despite this alleged lack of auth ority  to take into
V aahinglon Hearing at 330.

"" Id . at 337.
M  Ti tle V I of  the Civ il Rights  Act  of  1964 proh ibits disc rimination  

in progrjms  or  act ivit ies  receiving  various types of Federal funds. 
Section 808 (d)  of the 1968 C iv il Rights Act requ ire*  Federal execu
tive agencies having program* relating to housing or urban  develop
ment to administer those programs to affirmat ively promote fa ir 
housing.

account the impact of trans port ation programs. De
partm ent of Transporta tion  officials indicated to the 
Commission that  DOT planned to revise its policies to 
take housing availability into account. Mr. Volpe’s 
prepared  statement, submitted for the record at the 
Wash ington  hear ing,  indica ted that  DOT was cons id
ering req uiri ng applicants for significant projects in 
metropolitan  areas to provide:

a specific analysis as to whether  a proposed project 
would have a positive impact on any exist ing pat 
terns of racia l concentration in the area  involved 
. . . For  those projects having a positive impact, 
there would be a followup evalua tion of the extent 
to which the project succeeded in encou raging the 
goal of fai r housing.  Both steps would include  the 
collection and analys is of racial-ethnic data per
tine nt to the area  involved.25’

Proposed Highway Administration guidelines, is
sued in April 1972,260 represent a step in this  direc
tion.  The guidel ines provide for cons idera tion of ad
verse economic, social, environmental, and engineering 
effects of a proposed highway, but fall far  shor t of 
req uiri ng the detailed analysis,  breakdown of housing 
patterns , and extensive data  collection which Secretary 
Volpe stated  was under considerat ion.261

Federa l Contractors and Housing Avai labil ity
We have seen th at when large  employers move their  

instal lations to suburbia  this may sharp ly curtail ac
cess by minority persons to job  oppo rtuni ties with the 
employer.272 This  section reviews enforcement of the 
requirement, applicable to Federal  contracto rs, that 
affirmative action be taken to avoid the discriminatory 
consequences of suburban facility location by an em
ployer.

Under  Executive Order 11246, and OFCC Revised

The imp licat ions  of  T itle V I and T itle V I I I  for  Federal-aid highway 
program* have been a con tinu ing controversy between the Commis
sion and the Federal Highway Adminis tration . There is no disagree
ment about the ap plicabil ity  of these provisions to highway programs. 
Despite apparently far  reaching DOT regulations, however, FHWA 
officials, a* evidenced by the quoted testimony, have taken the posi
tion that the law proh ibits only intentional discriminat ion in such 
areas as who is allowed to drive on a highway and in relocation 
housing. 'The Commission has argued that , beyond thisk T it le  VI and 
T itle V II I pro hib it all  discrimination , intentional and unintentional , 
in locating highways and displacing and relocating ind ividuals.  .See, 
e.g.. Staff of U.S. Commission on Civi l Righ ts, The C iv il Righ ts Im 
plications of Suburban Freeway Construction, in Balt imore Hearing 
at 807, and August Schofer, Regional Federal Highway Admin istrator, 
Cla rificat ion and Rebutta l of Staf f Repor t, id. at 824.

“ • I d. , exhib it 40 at 955.
"°3 7  Fed. Reg. 8398 (1972).
*”  These guide lines are discussed furth er  in ch. 4.
“ * See ch. 3, p. 24, above.
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Order No. t,263 Federal contractors are  required to 
analyze deficiencies in employment, identify the rea
sons for such deficiencies, and develop programs to 
correc t them. At the W ashing ton hearing , the Commis
sion inqui red about the corrective actio n which the 
Office of Federal  Contract  Compliance,  which adminis
ters these provisions,  required of Fede ral contractors 
when lack of suitable housing was a ba rri er  to mino r
ity employment.  Gerald Paley, Associate Solici tor for 
Labo r Relations  and Civil Rights, Department of La
bor,  testified that OFCC did not even attempt to keep 
trac k of the location and movement of cont ractors in 
order to promote site selection in areas where housing 
was availab le and to encourage affirmative action to 
overcome housing barriers. He testified  tha t he did 
not know of an instance “where OFCC was fore
warned that a Government contrac tor was moving to 
an area  where housing would be a problem for  minor
ities.” 264

Arthur  A. Fletcher, Assistant Secreta ry of Labor for 
W ork Place Standards, added:

. . .  if let's say. a defense con trac tor were changing 
communities,  it would be the Defense Depar tment’s 
compliance agent (who]  would know tha t first and, 
in fact, unless we devised a way— which we will be 
doing— that will require that  he puts  us on notice 
that the company has moved, there’s a real chance 
that information would never get to us.265

Mr. Fletcher  further testified that, even if OFCC did 
know that  a contractor  was about  to relocate  in a 
restrictive  area, OFCC does not have  the right  to 
impose upon the contracto r a requirement that it take 
affirmative action in the housing area  as a condit ion 
of doing  business with the government .266

Section 8081d) of the Civil Rights Act of 1968 
requ ires  executive agencies having programs relating 
to housing and urban  development  to take  affirmative 
action to promote fair  housing. Because of the rela
tionship  between employment opportuniti es and hous
ing, this provis ion appears applicable to the Depar t
ment of Labor and therefore to OFCC.

Under questioning, Mr. Fletcher stated  that he 
would have no problem with a direc tive that  all Gov
ernment contracting agencies henceforth conside r the 
availability of low- and moderate-income housing in 
the area  of a particula r company and  give preference

" •4 1  C.F .R . 60-62 .
F ashinglon He aring  at 194.

“  Id . at 195.
~ / d .  at 192.

to those companies located in areas where low- and 
moderate-income hous ing is available. He did, how
ever, indica te that  lawyers  at the Depar tment of Labor  
had  doub ts as to whether  Executive Order 11246 
provides authori ty for the issuance of such a directive.  
No such directive has been issued.267 The problem of 
corporate relocat ion to restric tive suburbs continues  
unabated.

Sena tor Abraham Ribicoff, in response to this situa
tion, introd uced legisla tion which would impose upon 
Federal contractors an obliga tion to consider the 
avai labil ity of low-income housing prio r to selecting a 
site. Legisla tion introduced in 1970 and again  in 
1971— S. 1282, the proposed Government Facilitie s 
Location Act o f 1971— would have tied the location  of 
Government and Government contracto r facilit ies to 
the provis ion of low- and moderate- income housing.268 
The bill would have proh ibit ed Federal  agencies from 
locating facilities in communitie s which failed to de
velop an acceptable  plan for the provision of an ade
quate supply of hous ing for lower- and middle-income 
employees. The bill would also have required Federal 
contractors and federally-assisted State agencies to 
obtain such plans from communities in which they 
intended to locate. Violat ions by Federal  contracto rs 
would result in the terminat ion of thei r contracts. The 
legislation would have provided for financial assist
ance to reimburse  communities  for the expense  of 
developing plans and for payments to local educa
tional agencies in those  communities. Thus, comm uni
ties would be able to meet the addi tiona l costs of 
educa tion caused by the increase in the numb er of 
children living in lower- and moderate- income housing 
in the community.

The Federal Government as Employer
Just  as the location of a facility by a Federal 

con trac tor has an impact on the employment opportun 
ities of people living in different parts of the metropol
itan area  and the patte rn of metropolitan growth gen
erally , so does the location  decision of the Federa l 
Government  itself as employer. The Federal  Govern
ment is a major employer in many metropolitan areas 
and the dominant  employer in one, the Washington, 
D.C., area. Unlike private employers, however,  the 
Federa l Government  in its location  decision need not 
be so const rained by market considerations, but  can

* B  Id . >1 208 -09.
Th e b ill , whic h was vehemently opposed by both southern con

servative* and northern liberals  in the Conoreaa, has not been reintro
duced.

44 -273  0  - 75 - 7
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choose to take into account the effect of its decision 
on, for example, its minor ity work force or potential 
minor ity work force.

In a 1970 report , the Commission found that al
though "equal employment  opportuni ty and equal 
housing opportunity are cornerstones of national pol
icy, the Federal  Government has been inadequately  
concerned with the impact of its site selection policy 
in achieving these rela ted goals.” 269

In 1969 the General Services Administra tion (GSA) 
had adopted  policies designed to deal with the prob 
lems of lower-income and minor ity Federal employees. 
I  nder these policies GSA was to avoid locations lack
ing adequate housing within reasonable proximity for 
low- and middle-income employees, and locations not 
readily accessible from the nearest urban center. The

I
 Commission found, however, that these policies were 
not implemented and GSA continue d to locate installa
tions in areas  which did not have an adequate housing 
j supply.

In February  1970, against a background of persist
ent criticism of GSA’s site selection policies. President 
Nixon issued Executive Order 11512, establishing pol
icies which GSA must follow in acqu iring and assign
ing office space.2’0 Among the factors prescribed by 
the Executive orde r for GSA’s considera tion are :

(1 1 the impact a selection will have on improving 
social and economic conditions in the area , and

(2) the availability of adequa te low and moderate 
income hous ing, and adequa te access from 
other  areas of the urban center.2"

In evaluating these factors, GSA is directed by the 
order  to consult with HUD and other relevant agen
cies.272 Civil rights  groups, as well as the Commission, 
criticized the order tor  not specifically requ iring  that 
housing be availab le on a nondiscrim inatory basis in 
areas  slated for Federal facilities.27’

A May 1970 open meeting  of the Commission’s 
Distric t of Columbia Advisory Committee further em
phasized the shortcomings of GSA’s program. Employ
ees of several Federal  agencies which planned to relo
cate testified abou t the inadequate provisions  which 
were made for housing  in the new location and the

* *  U.S. Commission on Civ il Rights, Federal Ins talla tions and Equal 
Housmft Opportunity 21 (197 0).

*” 3S Fed. Reg. 3979 (19 70). 
m  35 Fed. Reg. 3979, Sec. 2.
m  Id .
™ U.S. Commission on Civ il Rights. Federal C iv il Eigh ts F.nforea- 

asent Ef for t, ch. V II I,  par t 2 (E ).

responsibility of the Federal  Government toward the 
city and its residen ts. William Jenkins, an employee of 
the Department of Health, Education, and Welfare, 
described his feelings concern ing the pending move of 
HEW from Washington, D.C., to Rockville, Mary land:

W ell. I feel that these moves are in a sense a viola 
tion of my civil rights  in tha t if I am an employee 
of the Federa l Government  in a so-called human 
righ ts agency,  so-called social action agency like 
HEW which supposedly is the watchdog of the 
nat ion’s social conscience, and I am a part icipant 
to or an observer of my agency’s indiscriminate , 
inconsiderate , ill-planned moves to the suburbs 
which have an adverse effect not oniv on the em
ployees’ well being but to me have no demonstrab le 
good effect on the areas into which they are  moving, 
I thin k tha t’s a violation of my civil right s.2’4

In a July 1971 repo rt based on that  meeting,  the 
Dist rict of Columbia committee outlined the dimen
sions of the city-to-suburbs movement of Fede ral facil
ities in the Washing ton area:

The Federal Government is the largest single em
ployer  in the Washington Metropolitan  Area and 
its actions affect almost every facet of the area ’s 
life. Ever since the move of the Atomic Energy 
Commission to Germantown, Maryland, in 1958, 
there has been a steady movement of Federal 
employment away from the central city into the 
Virg inia  and Maryland suburbs. From 1963 to 
1968, at least 42 components  of 18 agencies employ
ing some 14,000 workers have moved out of the 
District.  Another  12,000 were involved in the Navy 
Depar tment  move to Arlington. Virg inia,  5.000 in 
the Public  Health Service I Department of Health, 
Education, and Welfare-HEW) tran sfer to Rock
ville, Maryland in 1970, and 2,200 in the planned 
move of the U.S. Geological Survey to Reston, 
Virgin ia.2’5

In light  of the criticism of GSA site selection poli
cies, the Commission invited GSA to testify at its June 
1971 hear ing concerning its role in remedying racial 
polarization in the Nation’s metropolitan areas. 
Shortly  before the hear ing GSA announced that  it had 
entered into an agreement with HUD for its coopera
tion in selecting sites for Federal facilitie s which have 
an adequa te supply of nond iscrimina tory,  low- and

” « D.C. SAC Truuseript i t  99.
m  D istrict  of  Columbia Advisory Committee, U.S. Commimioa oa 

Civ il Rights, FAe Movement of  Federu l Facil itie s to the Suburb/ iv 
(197 1).



moderate-income housing. Ar thu r F. Sampson, Com
missioner of Public Buildings, described this agree
ment at the  Washington hea ring:

The system we will use is to involve HUB in the 
early process when we have a request for space. 
For example, if we are  contempla ting constructing 
a new building, rather  than waiting until we have 
selected certain sites, we will brin g HUD people 
in and use thei r expertise in the selection of sites 
to give us advice on housing and also other aspects 
of the Executive orde r that they are involved in.

When we are talking abou t leasing  of buildings 
we will get [HUD] involved in the delineation of 
the geographical area  that  we will use to go out 
and advertise for space, we will seek their  advice 
and expert help at the earl iest possib le stage.

In addition, should we both find, as we process our 
requests for space tha t there is a need for more 
housing than is availab le at that  time, we will 
work together to arriv e at what is now called an 
affirmative action plan to see tha t housing becomes 
available. This is very specific in our  agreement, 
that  housing becomes available at the time Federa l 
employees will occupy that space  or within a short  
period of time thereafter.2”

GSA officials were questioned about  GSA’s plans for 
implementing the HUD 'GSA agreement  and about the 
scope of the affirmative action plans  author ized by the 
agreement.  Herman W. Barth,  Deputy  General Counsel 
of GSA, testified concerning his inte rpre tation of the 
type of commitment which a community must make in 
order to be selected for a Federal  faci lity :

I think  it would basically  have to include  a sitting 
down and negotia ting with the bro ad spectrum,  . . . 
to get them to remove any obstacles , and 1 think 
if there  is an obstacle such as zoning, then you are 
going to talk to them about  removing that.
Now, how far you can go and how tar  you can go 
to enforce something like that,  is something that 
we are going to have to wait and  see. Obviously, 
this is a new agreement. We have  no experience 
under  it. We're going to proceed with it. we are 
going to try to do the best we can under it. If we 
find, as the agreement says, that it is going to need 
changing or re-enforcing at the end of a year, 
we’ll do that .2”

m  ITaahington Hearing at  311-312. 
*” Id. at 316-317.

The Commission also sought  to determine GSA’s 
policies with rega rd to Federal  facilitie s already lo
cated in communitie s lacking low- o r moderate-income 
housing for the ir employees or where disc riminatory 
housing prac tices  prevailed. Haro ld S. Trim mer , Jr ., 
Assistant GSA Administ rator , was doubtful about  
GSA’s power  to take corrective action in such a situa
tion:

. . .  in terms of correcting a past situation , when 
you look at the factor  of leverage, our  leverage 
exists prim arily when we are going into a situa tion.

Once we are  already located there,  in terms of the 
practical effect that  we can have, I think it is 
limited. I think it is limited to the kind  of thing  
that  Mr. Sampson suggests, working with the com
munity and suggesting that  if you want more  
Federal  facilities , you had better star t moving in 
this direction .2”
Finally, the Commission questioned GSA Adminis

tra tor  Rober t Kunzig about  GSA’s obliga tion as a 
Federa l agency to see that Federal policies of nond is
crimination were pract iced in all hous ing in a given 
community  selected as a Federal site. Mr. Kunzig 
made it clear  that  GSA, under HUD agreement, was 
concerned  with taking affirmative action only to as
sure the availabi lity of adequate, nond iscrimina tory 
housing for Federal  employees, and not to assure  that 
an adequa te supply of nondiscriminatory housing ex
isted for  others in the area.279

While GSA’s affirmative action plan represents a 
step forward, a great deal of damage already has been 
done by GSA’s past policies. GSA’s failure to commit 
itself to take affirmative steps in communities which 
lack adequate low- to moderate- income housing to 
accommodate nonagency as well as agency personnel  
can only perpe tuate  the  racial isolation.280

”• Id.  at 328.
"■/</. a t 315.
a*° Implementation of the HUD /CSA  agreement, moreover, has not 

been satisfactory. GSA considers itself only obligated to “consider** 
the availability of low- and moderate-income housing for Federal 
employees, not to assure its availability . Further , the procedure!  
adopted  do not encuorage communities  under  consideration for Fed
eral instal lations  to improve housing opportunities  for minori ty group 
members or low- or moderate-income families. See Reassessment, 
supra note 222, at 133-145. See the following regulations. GSA, Con
sideration of Socio-economic Impact When Selecting Locations for 
Federal  Buildings, 37 Fed. Reg. 11323; HUD. New and Relocating 
Federal Facilit ies: Procedures for Assuring Availability of Housing 
on Nondiscriminatory Basis for Low and Moderate Income Employees, 
37 Fed. Reg. 11367; and GSA, Selection of Sites for Federal Build
ings: Consideration of Socioeconomic Impact, 37 Fed. Reg. 11371 
(Ju ne  7. 1972).
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Remedies for Racial Polarization

Previous chapters have traced the development of 
resident ial separation within  the Nation’s metropolitan 
areas  and have explored the disas trous consequences 
for the country as a whole. In recent years there  have 
been efforts by different levels of government to rem
edy the situation. Thus  far  these efforts must be char
acterized as inadequate.

This chapter will discuss solutions which have been 
tried or proposed. Some of these solutions have been 
discussed in preceding chap ters  and will be discussed 
only briefly here. It will be seen that virtually  all of 
the obstacles to equal housing opportunity  have been 
the targe t of proposed remedies;  what each of the 
remedies lacks is thoroughness and rigorous applica
tion.

Elimination of Discrimination in Housing
A major cause—indeed one sufficient in itself—of 

the present system of residential  segregation by race 
or color has been discr imination  in the provision of 
housing. In recent years  important underpinnings of 
the system of racial  exclusion have been eliminated. 
The authority of the Federal Government, and many 
State and local governments,  is now behind equal 
oppor tunity in housing rather than suppporting dis
crimination.

Title VII I of the Civil Rights Act of 1968 prohib its 
discrimina tion in the sale or rental of most housing,281 
and the Supreme Court has interpreted the Civil 
Rights Act of 1866282 as proh ibitin g any other  dis
crimination in housing.288 Thirty-three  States and 
more than 400 localitie s have enacted legislation or

“ 42 U.S.C.  52 00 0( d) .
“  42 U.S .C.  51982.
-  J onc . V. Alfred  H. M .ye r * Co.,  392 U.S . 409 (196 8) .

passed ordinances while priva te organizat ions  have 
worked  against d iscrim ination in housing.284

Nevertheless, there are still two housing markets— 
one for  whites and another for blacks, Mexican Amer
icans , Puerto Ricans, or whatever racia l or ethnic 
group comprises  a large and subordina ted minority  in 
the particula r metropolitan area. As long as people are 
trea ted differently in thei r search  for housing, this 
dual  market  cont inues.

Chap ter 5 has detailed the weaknesses in Federal  
enforcement of Title VIII  and has offered recommen
datio ns for improv ing enforcement.

But while it is impo rtant  for Government enforce
ment agencies to take effective act ion on complaints, a 
complaint-oriented  enforcement  system will not, in the 
long run, eliminate the dual housing marke ts. What 
the mino rity homeseeker wants is a place to live, not a 
lawsuit.  The minor ity family wants a real estate  mar
ket which works as easily and effectively for them as 
it does for majority  families. They are reluctant  to try 
to find housing in areas where they believe there  will 
be discr imina tion and are reluctant to compla in of 
discr imination , since it is easier to find hous ing else
where. Moreover, a person often does not know that 
he has been discrim inated  against. If a land lord  says 
that  an apar tmen t is renting for 8150 a month , how is 
one to know that prospective  white applicants  are 
quoted the price of 8120 a month? If the mortgage 
lender says that one’s credit is not good enough for a 
mortgage, how does one know that a white in the same 
position would receive the financing?

An essential requirement of an enforcement system 
based on complain ts is that  it be fa ir to the person 
against whom a complaint is made. Not everyone

P -H  Eq.  Op p. in Ho ming  al 2319.



against whom a good faith allegation of disc rimina
tion is made has actually  discriminated. A mechanism 
must exist for evalua ting the complaints and making a 
just  determina tion.  Such a mechanism will necessarily 
be time-consuming and thus leaves a barrier to the 
goal of equal access to housing.

A com plaint-oriented enforcement system, there fore, 
must be secondary to changes in the way the housing  
market operates. The market must be operated in a 
way which will minimize, beforehand, the chance of 
discr imina tion. It must perform in a manner which 
will convince mino rity homeseekers that they will not 
face dis crimination.

If a complaint-oriented enforcement  system is a 
backup for a policy of equal housing opportuni ty, the 
first line remedy for the dual housing marke t must be 
affirmative action to open the market. There are  sev
eral tools avai lable to do  this.

First, an enforcement agency, by requ iring racia l 
data, can keep track of the number  of minority group 
members seeking housing from various  landlords , real 
estate agents, or builde rs, or seeking financing from 
mortgage lenders and the number who are  successful 
in these pursuits. This  will provide some indication of 
how well these sectors  of the housing market are 
meeting their  respons ibility to the  minority community 
and will reveal situat ions which might indica te sys
temic discrimination.

A second tool for  an enforcement agency is to use 
testing to determine whether a par ticu lar company 
discriminates. In testing, minority  and majority group 
customers, equal  in all other relevant respects, are  sent 
to a company to see whether they will be trea ted 
similarly.

Third, firms which are part  of the housing marke t
ing system can be required to take affirmative action 
to seek out minority clientele. Such action includes  
employing advertis ing which makes clear that there  
will be no disc rimination and which appea rs in minor
ity media. It also includes affirmative action on the 
part of such firms to employ minori ty group members, 
especially in posit ions in which there is customer 
contact and in decisionmaking positions.

Increasing the Housing Supply
An important remedy for unequal housing oppor

tunities is to increa se the supply o f  housing available 
to low- and moderate- income families. Unless there is 
housing avai lable  at a cost within reach of low- and

moderate-income families, the best system to remedy 
housing discrimination will do little more than open 
opportuni ties which are economically unfeasible to 
many minor ity families.

Federal  Subsidy Programs

The supply of new low-income housing today exists 
prim arily  through subsidies by the Federal  Govern
ment. The principal Federal hous ing subsidy programs 
were Section 235 (hom eow ners hip) , Section 236 (low- 
rent housing I , rent supplement  payments, and low-rent 
public housing. On January 5, 1973, all of these 
progr ams were suspended by the Secretary of Housing 
and Urba n Development. In suspe nding the programs , 
HUD provided no alternative plan to fill the very 
crucial  void it created.286 The subsidy programs were 
aimed at closing the gap between the minimum cost of 
build ing a unit of housing and the low-income fam
ily’s available  income for hous ing expense. They were 
designed so that a limited-income minority family 
would not be consigned to living solely in undesirable 
or disadvantageous sections of the metropolitan area. 
Their success, however, depended upon the removal of 
bar rier s which prevented the programs from being 
used in many communities, as well as the enforcement 
of requirements  that housing provided under  Federal 
programs be availab le to minorities regardless of its 
location within the metropo litan area.

Chapter 4 discusses in detail  how suburban  jur is
dictions have exercised their  power to control the use 
of land to support the preva iling view that the commu
nity should be homogenous in its popula tion, that 
housing patterns associated with big city slums should 
be avoided, and population grou ps which might cause 
an increase in community expenses, and therefore lo
cal taxation, should live elsewhere. In addition to 
theii trad itional police powers to enact zoning ordi
nances to regulate  land usage, local governments pos
ses -. ability  to control overall community development

* *  See note 102 supra. One element of  cur rent Federal housing 
policy is HIJD ’s exper imental housing allowance program, which pro
vides for a series of regular (genera lly monthly) payments to families 
or eligib le indiv iduals  who are “ unable to afford a decent home in 
a suitable liv ing  envi ronment.”  Dep't of Housing and Urban Develop
ment. Firs t Annual Rrport of  the Exper imenta l Housing Allowance 
Propram, 3 (May 1973). The allowance amount is determined by 
fam ily need in rela tion  to the cost of  a standard, exist ing house or 
apartment located in a mode<t neighborhood. Id. (Emphasis added.) 
Because it applies only to exist ing housing, the effect of the program 
i*  to increase' the demand for modest, standard housing, without in 
creasing the supply. Id. at 12. The resulting shi ft in the demand 
curve is likely to drive housing costs even higher. Moreover, the 
program, because it  does not spur new housing, provides no access 
to newer suburban areas where li tt le  or no modest housing now exists.



throu gh comprehensive planning. In add ition, local 
government approval  is requ ired before  either public 
housing or rent supplement h ousing will be allowed.

Several promising remedies have been developed to 
open suburba n jurisdict ions  to low-income housing, 
part icularly  federally-subsidized housing. However,  as 
will be noted, these remedies still leave substa ntial 
room for improvement.

New York State Urban Development Corporation

The New York State Urban Development Corpora 
tion is a State agency and public benefit corpora tion 
created in 1968 to develop low- and moderate-income 
housing, promote commercial development, and pro
vide civic facilities.286 It is specifically given the 
power to bypass local zoning ordinances, building  
codes, or subdivis ion regulat ions for the purpo se of 
build ing housing projects  for low- and mode rate-in
come families. The agency also has the powers  of 
eminent  domain. It is probably the most powerful 
instrumentali ty yet devised to locate and construct  
hous ing for low- and moderate-income families.

Although the corporation is encouraged to work 
closely with local officials and to give consideration  
“to local and regional goals and policies as expressed 
in . . . local comprehensive land use plans ,” 287  it is 
empowered to override the requirements of local law 
“when in the discret ion of the corporat ion, such com
pliance is not feasible or practicable.”  288 So far , how
ever, approxima tely 90 percent of UDC projects  have 
had the approval of local government.

The UDC does not have the power to subsid ize the 
cost of land  or of housing. Preexisting Fede ral and 
State prog rams must be relied  upon for this.

To date, the corporation, in the view of one ob
server, “has acted with extreme caution, plac ing proj
ects where they will likely meet a high rate of local 
acceptability, rather  than placing them where, if ac
cepted, they would result in substan tial econom ic inte
gration. It would rather build than fight.” 289 
Occupancy of UDC-developed housing is 30 percen t 
black and 10 percen t “Spanish and other  minorit ies.” 
UDC’s cha rte r requires “affirmative marketing”  to as
sure that mino rities have equal access to the housing  
which it provides. UDC now has $1.5 billion  in bor
rowing power granted by New York State  and has

“ • N .Y. Unconsol. Laws §6254 (McKinney Supp. 1969).
™ Id. §6266(1).
" •  Id. §6266(3). The corporation,  however, must comply with  the 

requirements of the State bu ild ing  code.
“ •Te stim ony of  David M. Trubek , IPcuhington Hearing  at 877-878.

completed 13 projects hous ing some 7,000 people. In 
addi tion,  it has broken ground for 52 more projects 
and is planning anoth er 51.290

The UDC has buil t relative ly few low-income units, 
and it has not been active in subu rban  communities. 
Almost all of its developments contain  a ratio  of “7 0- 
20-10 ”—70 percent moderate- income units, 20 per
cent low-income, 10 percen t elderly. Moderate  income, 
moreover,  is defined as $9,000 to $11,000 per year, a 
level which excludes many working-class families.291 
Approximately 95 percen t of its units have been con
structed in cities. The threat of exercis ing its power to 
override has been used to facilita te zoning negotia
tions, but has rarely been used against the wishes of 
local government.2’2 Despite this rest raint UDC lost 
much of its power in a recent  amendm ent to the act 
(June 5, 1973), which allows any town or incorpo
rated village to veto UDC projects.2’3 The amendment 
appea rs to be a compromise in orde r to add $500 
million to the UDC bond ing authority .

As a State agency, the UDC cannot  look at the 
housing and development  problems of an inters tate 
metropolitan  area—such as the New York metropoli
tan area —as a whole, since its jurisdic tion  is limited 
to the single State of New York. Since some of the 
coun try’s metropolit an areas cross State lines, the 
UDC type solution cannot be considered a complete 
one.

The princ ipal advantage of the UDC approach is 
that it provides an instrument for producing  low- 
income housing, instead of relying entirely  on private 
initiat ive. The disadvantages were summarized as fol
lows:

When an agency is given two goals which must of 
necessity conflict with one another, it will tend to 
forget about  the more difficult one. An operat ing 
agency like the UDC will have little hope to survive 
if it used its energies  to fight local towns, and 
failed to build homes.2’4

Legislative Reform of Zoning

The Commonwealth of Massachusetts has pioneered 
in legislative reform of local zoning practices which

“  See Newsweek, No*.  6, 1972, at 88.
“  T rubek testimony,  Washington Hearing  at 878. 
“ M.
“ 56266(5).
“  Id. at 880.
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tend to exclude  low-income housing. The Massachu
setts statu te195 seeks to stimulate construction of hous
ing in the suburbs  for low- and moderate-income fami
lies by prov iding  streamlined procedures for local 
approval oi such housing.

Under the statute  any public agency, nonprofit 
sponsor, or limited dividend corporation proposin g to 
build subsidized housing may submit a single applica
tion directly to the local board  of zoning appea ls in 
lieu of  separa te applications to various  local boards.2”  
The board of appeals holds a public hear ing on the 
proposed plan. After receiving testimony, the board 
may: (1)  approve the application and issue a  compre
hensive permit, which includes zoning, subdiv ision,  
and build ing permit approval; (2)  approve the app li
cation with certa in conditions and requ irem ents ; or 
(3) deny the application. If the board of appeals 
denies an application, the board must show, if there is 
an appeal, that  its decision was “reasonable and con 
sistent with local needs.” Local needs  are to be judg ed 
in terms of the regional need for low- and moderate- 
income housing. If the application is either  denied  or 
granted with certa in types of conditions,  the applican t 
may appeal the decision to a housing appeals commit
tee of the Massachusetts Department of Community 
Affairs. Further appeal may be taken throu gh the 
courts.

This procedure assists the developer seeking to ap
peal a denial of necessary zoning by provid ing a one- 
step procedure  to obta in all his permits,  if he pre
vails—including zoning approval, health certificate, 
and so forth.

The statute  provides maximum quotas  of low- and 
moderate-income housing for each locality. This  is 
intended to allay local fears of large  quantities  of 
subsidized housing being built in a community.

Many questions have been raised concerning the 
Massachusetts approach to providing more subu rban  
housing for low- and  moderate-income families. The  
system established is a passive one—it depends in part 
on private  nonprofit initia tive to propose, sponsor , 
and build the housing. There  is no guaran tee that this 
altruistic initia tive will be forthcoming or that it will 
lead to the construc tion of housing at the most app ro
priate locations. Housing built by tradi tional prof it
making firms under the Federal  Section 235 program

“  Mj«. Gen. Laws An n.  Ch. 40B  §20 23 (1 971 ).
Mo»t mu nic ipa lities requ ire  that al l bu ilding applica tion s be ap

proved by several boards (e .g ., town board of  survey, board of health, 
board of subdivision control, planning board, and bu ilding  inspector).

for homeownership for moderate- income families is 
not aided by the Massachusetts statute  because its 
provisions apply only to nonprofit  sponsors, limited 
dividend corporations, and public  agencies. The maxi
mum goals set under the legisla tion are not related to 
such relevant factors  as the present composition of the 
munic ipality’s population or the job  opportuni ties 
present in the area.  Moreover, minimum housing goals 
are not set. If 10 percent of a town’s dwelling units 
are already occupied by low- o r moderate-income fam
ilies, or if 1.5 percent  of the residentially, commer
cially, or indust rially  zoned land in the community is 
already occupied by such hous ing, further applica
tions for expedited action by the zoning board of 
appeals may be denied. Thus very little low- and 
moderate-income housing will be possible under the 
State’s system.

The law also contains loopholes  that  may allow a 
locality to refuse to allow the construction of low- 
income housing within its juri sdic tion . Permi ts may 
be denied if the denial is “consisten t with local 
needs,” for example, “to protec t the health or safety of 
the occupants of the proposed housing or of the resi
dents of the city or town,” “to  promote bette r site and 
build ing design in relation to the surrounding ,” or 
“to preserve open spaces . . .,” 297 as long as the 
stand ards  are applied equally to subsidized and un
subsidized housing . While the impo rtance of such fac
tors cannot be denied, these provis ions give the ob
struc tionis t community enough ammu nition to delay a 
proposed housing development  for  several years, a 
prospect which is likely to deter many developers from 
areas in which the shortage of housing for low- and 
moderate-income families is the most severe.

The basic approach of the Massachusetts statute is 
followed in the American Law Inst itute’s “ Model Land 
Development Code.” The model codes are extremely 
influential in determining the kind of legislation most 
States adopt. Some States are considering bills which 
are based on the Model Land Development Code.

Two States, Wisconsin and Connect icut, have con
sidered , but not enacted, proposals which improve 
upon the Massachusetts statute  by including private  
building firms among those eligible  to invoke the 
streamlined procedures of the statu te.

Zoning reform is also possible at the local level. 
Fair fax County, Virg inia,  has passed an ordinance 
requ iring  in townhouse and apartm ent distr icts that a

■"M aw . Cen. Law , Ann. Ch. 40 B §20 (1 971).
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site plan must allocate 6 percent of the planned units 
to low-income housing and 15 percent to moderate- 
income housing. If the applicant is successful in ob
tainin g a Federal subsidy for the units, or is willing to 
provide them without subsidy, he receives a “density 
bonus” —that is, one addi tional unit may be built for 
every two units of low- or moderate-income housing 
constructed.298

The Fairfax County approach will not open that 
county up to low- and moderate-income families over
night. The percentage  of low-income housing required 
is minimal and the units need not be provided at the 
same site “as long as the substitution . . . will not 
result in an undue concentration  of low and moderate 
income families in a par ticu lar geographical area .” 299 
Such a provision is subject to abuse. Finally, the 
requirement  only applies to proj ects  of 50 units or 
more, although smaller proj ects  can qualify  for the 
density bonus.800

Apart  from these problems the more  important ques
tion remains: What incentive does the typical sub ur
ban jurisdict ion have to adopt an ordinance of this 
kind ? Unless incentives are prov ided  by a h igher level 
of government  it is doubtful tha t many jurisdict ions  
will see such an ordinance  as being in thei r self- 
interest.

Litigation with Respect to Land Use Controls

During the past few years nume rous  cases, both in 
the State and the Federal  courts,  have challenged a 
variety of discriminatory prac tices  excluding minori
ties from suburban communities.  This litigative ap
proach is not expected to be more  than a partia l 
solution to the problem of opening up the suburbs. 
New legal rights and principles are  established slowly, 
and case-by-case litiga tion is time-consuming and ex
pensive. Nevertheless, there have  been significant de
velopments in the law in this area . Furthermore, in

*** Amendment# to Section 30-2.2.2. Fai rfax County Zoning Ord i
nance, Jan. 22, 1973. However, the Virginia Supreme Court recently 
ruled in companion case# that these zoning ordinances  were invalid 
because the State statu te authorizing county zoning ordinance# did 
not authoriz e such “socio-economic” zoning practices. DeCroff v. 
Board of Supervisors of Fairfax  County, Record No. 8118 (Va. Sup. 
Ct., filed Au.-*. 30. 1973); Lukinson v. Board of Supervisors of Fairfax 
County, Record No. 8209 (Va. Sup. Ct.. file! Aug. 30, 1973). The 
court also added, without hearing any argum ent or accepting briefs 
on the issue, that the zoning scheme violated the  State Constitut ion’s 
eminent domain “taking” provisions. A petition for rehearing was filed 
Oct. 1, 1973.

“ • Item 3a( 5)(c) .
•°° Item 3.

assessing the potential  of the litiga tive approach one 
must keep in mind the limitat ions—political and  oth 
erwise—of alternatives .

Some cour ts have begun to take serious ly the pro po
sition that  a local municipality may not frustrate  the 
legitimate goals  of the metropolitan area  as a whole. 
The Ninth Circ uit Court of Appeals, in Sou thern Ala 
meda Spanish Spea king  Organization v. City of  Union  
City ,301  sugges ted that  it might be “the  respons ibili ty 
of a city and its planning officials to see that  the city ’s 
plan as init iate d or as it develops accommodates the 
needs of its low-income families who usually— if not 
always—are  members  of minori ty groups.”  802 Sim ilar  
language can be found in a decision of the Second 
Circuit Court of Appeals, Kennedy Park Hom es v. 
City of  Lackawanna.303 Both of those cases, however,  
involved disc riminatio n against  persons who were  al
ready residents of the city involved. In the more 
typical instance of suburban exclusion, those who seek 
redress  will reside in a central  city ghetto  and thus  
have a more  tenuous claim to a favorable  zoning 
decision from the subu rban  jurisdict ion.  An expl icit 
cancern  with extram unicipal interests has been shown 
by the Pennsy lvania Supreme Court:

The impl icatio n of our  decision in National  Land.
Inve stment Co. v. Eastown Township  Board of
Adjustme nt, is that communities must deal with 
the problems of popula tion growth. They may not 
refuse to confront the future by adopting  zonin g 
regulations that effectively restric t populat ion to 
near  presen t levels. It is not for any given township 
to say who may or may not live within its confines, 
while disregar ding  the interests of the entire  area. 
If Concord Township is successful in unnaturally 
limit ing its popula tion growth throu gh the use of 
exclusive zoning regulations, the people who would 
normally live there will inevitably have to live in 
another  community, and the requirement tha t they 
do so is not a decision that Concord Township 
should alone  be able to make.’04

A serious problem with litiga tion as a tool to cou n
teract exclusionary practices,  however, is the remedy 
which cour ts will fashion. In Appeal of  Girsh,306  for

”  424 F. 2d 291 (9th Cir. 1970).
”  Zd. at 295-96.
" 4 3 6  F. 2d 108 (2d Cir. 1970); a n  alw  Crow ». Brown, 332 F. 

Supp. 382 (N.D.  Ga. 1971) uff'd per curiam, 457 F. 2d 799 (5t h Cir. 
1972).

** Appeal of Kit-Mar  Builders, Inc., 439 Pa. 466, 268 A. 765 (197 0).
A companion case is Appeal of Girsch, 437 Pa. 237, 263 A. 2d 395 
(1970) .

“  437 Pa. 237.



example, the court  did not require the town to grant a 
permit  for the project requested but simply declared 
that the town could not exclude all apartm ents. The 
town reportedly responded by zoning a quarry  for 
apartment  uses.’00 Furthermore, even if appropr iate  
land had  been zoned for apartments, there would be 
no guarantee that any apartments actually constructed 
would be available for low- or moderate- income fami
lies. A victory at the appellate level may be of little 
pract ical value:

There  are  so many points durin g the process 
where local officials can cause delay and hamper 
a builder that a developer armed with a stunning 
victory at the appellate level has only begun the 
fight. For example, in one case where the  State 
cour t threw out a four-acre  minimum [lot  size ), 
it is reported tha t the town rezoned the land for 
two acres and in effect said to [the ] developer 
“sue us.” The time and money costs of litigation  
are tremendous , and if each small issue has  to be 
litigated, developers  will either stay out or acquiesce  
in local policies.307

Clearly, the courts cannot be relied on for a com
plete solution to the problem of suburban exclusion. 
Only a few of the Nation’s courts have been active  in 
this area  in an affirmative way. Furth ermore, remedies 
that will be effective will be difficult for cou rts to 
fashion and to superv ise; they are better  implemented 
by o ther branches of government.

New Communities
One approach to urban housing problems has  been 

to build an enti re new city from scratch.  The  idea is 
not a new one—“ new towns” have been built in Eu
rope since the early  part  of the century.  New towns, 
or new communitie s, are large developments with em
ployment, housing, and shopping and recreational fa
cilities. Most of the new communities which have  been 
built or planned in this country  have either  been in or 
within com muting distance of a metropolitan area . A 
new community differs from the typical suburban sub
division to the extent that it is larger in scale and 
provides, or attempts to provide, all facilities  neces
sary for living , rather  than housing alone.

There are  numerous new communities at the plan
ning or development stage but few which are  actually

”  T es tim on y of  D ev id  Tro be lt . f e  .K ingt on  H earing  a t 856, c it in g  
22 Zon in g Dige st 100a (1 970 ).

Id .  at 853-8 54 .

operative.  Reston, Virgin ia, and Columbia,  Maryland, 
both in the Washington area,  are  two which are fairly 
well populated  and are in advanced stages of develop
ment. The Commission on Civil Rights  devoted a por
tion of its public hear ings  in Baltimore, Maryland , to 
testimony abou t Columbia.  The experience of this new 
community seems a good indication of what type of 
solutions new communities offer to present  metropoli
tan problems.

Columbia is located on approxima tely 15,000 acres, 
halfway between Baltimore and Washington. When 
completed in abou t 1980, it will have 110,000 people. 
Presen t popula tion is roughly 20,000. There is a mix
ture of single family houses—both  detached and 
row—and of apartments, in addi tion  to shopping fa
cilities, an indu stria l park,  schools, health  care facili 
ties, and recrea tion of all kinds.

Approximately 15 percen t of Columbia’s residents 
are black, and these are blacks of various income 
levels. Columbia apparen tly succeeded in eliminating 
housing discrimination by anno uncing from the begin
ning  tha t i t would be an open community.

We haven’t been driving at inter racial housing as 
a social crusade . We have believed that if you 
build a real city that the natu ralness of the market 
could be accepted: black, white, rich, medium, 
poor, whatever the profession or business or reli 
gion or activity might be.308

This  approach has resulted  in Columbia’s attracting  
minority group persons, and has also allayed white 
fears of “changing neighborhoods .”

Columbia, nevertheless, has  not been a complete 
success, and its relative success has come only at a 
high cost. There is little low-income housing. A few 
hundred subsidized units bui lt under the 221 (d)  (3) 
progr am are for moderate,  not low-income families. 
The industrial park  does not provide enough jobs  for 
Columbia residents,  most of whom commute to Balti
more or Washington. Conversely, many of the employ
ees working in the industria l park  cannot afford to 
live in Columbia.’09

A major problem faced by new town developers is 
financing land acquisition, the site development, and 
initial  housing until return on the investment is real
ized. In the case of Columbia, Maryland, the cost of

’ "" Test im ony o f James W. Rouse, deve lope r o f Colum bia , in  B a lt i

more Hearing  at 451.
* *  I n  1972, the leas t expensive ap ar tm en t in  Colum bia was >92. fo r 

one  bedro om.



the approximate ly 11,640 aeres originally purchased 
was about  $16.9 million .’10 Other initial costs include 
planning and market analysis, streets and sidewalks, 
sewer and water lines, shopping centers, and comm u
nity centers. The cost of land and the initial improve
ments for Columbia required the Rouse Company to 
borrow $18.5 million.  It was 5 years after the original 
acquisition of land before  the first 100 houses in 
Columbia were sold and the first 262 apar tmen t units  
were available  for rent .311

The Federal Government has recently begun to pro 
vide limited financial  support for new town develop
ment. Title VI of the Housing Act of 1968 and Title  
VII of the Housing Act of 1970 au thorize  the Govern
ment to guarantee  the financing of land acquisition 
and development up to $50 million per new commu
nity.’ 12

\\  hile new communities  provide a method of meet
ing the housing needs of an expanding popula tion 
dur ing the decades to come in a way which will 
facilita te racial and economic integra tion, they do not 
reach more immediate problems. Those part s of our  
metropolitan areas  which have already been developed 
can hardly be abandoned in favor of the new.

Metropolitan Area Acceptance of 
Low-Income Housing

In attempting to assure sound, orderly , and equita
ble development of metropolitan areas, coordination  
among the agencies  which control the area ’s develop
ment is necessary.  Planning  must be coordina ted 
among the Federal  agencies which are responsib le for 
such progr ams as highways and home financing, rec
reation and pollution control.  Federal,  State, county , 
and local programs must be coordinated. Finally, sep
arate  communities in the same metropolitan areas,  
with a variety  of special interests, must be encouraged 
to work together for the benefit of the entire area.  
Lark of such coordination  at all levels may lead to 
haph azard  development and to the preservation of 
local interests at the expense of the metropolitan area,  
as already has been described.

In determining land use practices, each small poli ti
cal jurisdic tion  tends to protect its own fiscal base, its

•** Advisory Commission on Intergovernmental Relations, L'rban and  
Rural  America: Polic ies for  Future  Growth  87 (A p ri l 1968). Other 
examples: Reston, Va., $13.6 mill ion  for 7,180 acres; New Orleans 
East. $27 68 mill ion for 32,000 acres; Westlake Village.  Ca lif.,  $29 
millio n for 11.500 acres, id.

Id  at 87-88.
" 7 3  Stat. 678 (1 96 8) ; 84 Stat. 1791 (1970).

own narrowly  conceived interests, and “zone out”  low- 
income families. Under the prevailing use systems, 
there  is no metropolitan-wide dis tributio n of low-in
come housing, with the result tha t such housing is 
excluded from almost all suburban  communities. Un
less respons ibility for certa in land use controls is 
assumed or reviewed at a highe r governmenta l level, it 
is  difficult to foresee changes  in exis ting  practices. A 
variety  of methods for assuring that  a wider point  of 
view prevails has been under taken .

The Principle of the Planned Fair Share

The Miami Valley Regional Planning  Commission 
in Dayton, Ohio, is one planning agency  which has 
attempted to plan for housing in an innovative man
ner. The Dayton experience emphasizes both the po
tential and the limitat ions of metropol itan planning 
agencies today.

In September 1970, representatives from Dayton 
and some 40 other  sections of the Dayton metropolitan 
area  unanimously agreed on a regional formula  for 
dist ribu ting  14,000 units of low-income housing 
throughout the area. Dale Bertsch, executive direc tor 
of the Miami Valley Regional Planning Commission 
and the principal author  of the Dayton Plan,  described 
the plan at the W ashington hear ing:

What we attempted to do is begin  a process of 
evaluation of all the factors . . . which relate to 
housing, and not only the facto rs related to low 
and modera te income or to racia l ghettoization, but 
the total housing market,  the total misuse of land 
on a large scale, and every thing else involved, and 
an attempt to identify need within our  region,  the 
need in terms of housing by breakdown and by 
geographic area, and all of the problems that are 
involved.

The actual plan itself, at least the portion which 
appears to have been unique , was the development 
of a system whereby a fai r share of an equal share 
system was developed for scat tering low and moder
ate income housing oppo rtuni ty thro ughout the 
region.

It was felt by the Commission in the development 
of this part icular plan tha t the housing dispar ities 
within the region had to be attacked on a total 
regional  basis ?”

The “fair share” princ iple involved determining the

"  F ashington Hearing  at 8-9.



need for low-income housing in the Dayton metropoli
tan area and  the capacity  of the five counties in the 
area  to accommodate such housing. Analysis showed 
that  the region needed some 11,000 additional low- 
and moderate-income housing units. The five counties 
were then broken down into 53 “planning units” and 
the needed dwellings were assigned to the planning 
units based on considerat ion of the following factors:

In making its analysis  of pertinent factors  and 
ways of combining  them, the staff considered three  
groups of elements. One was population, and in
cluded such things as number of people, number 
of households, household income d istribution, num 
ber of persons  over age 65 and number  of welfare 
cases in each planning unit. Another category was 
housing itself and within this were number  of 
dwelling units by type, age of dwelling units, the 
condit ion of housing in each planning unit, percent
age of home ownersh ip, average house value, and 
number of build ing permits issued during the last 
several years. The third category was facili ties, and 
this included the availab ility of sewer and water, 
tran spor tation, shopping facilities, recreational 
areas, schools, and proximity to employment and 
job  cen ters?14

Development of the plan was followed by a 2-year 
period of educa tion and discussion, including work
shops, public hear ings,  and informal meetings.

To many, the Dayton Plan  represents a promising 
step in a direc tion where few others have ventured. 
Former  HUD Secretary  George Romney is among the 
enthusiastic backe rs of the concept:

. . . The time is past when city officials could afford 
to make decisions solely on the basis of thei r 
impact within the legal boundaries of the com
munity. The futu re of our urban areas  depends on 
an ecumenical approach  to the real city.” 5

Yet, the plan is only a step. Each community which is 
covered by the plan still retains  the power to block 
low-income housing through such devices as land use 
controls.  Communities also retain  their trad itional rel i
ance on property taxes for local revenue, which pro 
vides a rationaliza tion for the exclusion of low-income 
housing. As Bertsch observed in speaking of the unan-

“ •D . Bertsch and A. Shafor, A Reg ional Housing Plan: The  Miami 
Palley  Regional  Planning  Commisaion Experie nce, American Inatituta 
of Planne r,, Planner. Notebook 1:2 (Apr il 1971) (amphaaia in the 
•r ig in al ).

“  Speech U io re  U.S . Ce.f cr w.ee of M.yo re, J w  H , 1*71

imous adoption of the Dayton Plan:

I think also, very honestly,  that  there was a certain 
number of votes that were cast . . . with the full 
recognition that we really have no legislative power 
and that the ultimate  decision would be left up to 
the local community anyway .” 5

In January  1970, there were in the Dayton area 
almost 300 units of federally-subsidized housing, vir
tually all of which were located in the city of Dayton. 
Since the Day ton Plan was adopted, more than 1,400 
units of federally-subsidized housing have been buil t; 
abou t 850 of these units are in suburba n jurisdictions.  
In addit ion, approval has been granted or application 
made for an addi tiona l 3,950 units  of which about 
3,700 are to be in suburban  locat ions.’ 17

Across the country, the need for  a regional  ap
proach to urban problems is being increasingly recog
nized by plann ing agencies. In Raleigh-Durham, 
North Carol ina, the Research Tria ngle  Regional Plan
ning Commission is analyzing all vacant parcels of 
land for appropriateness for low- and moderate-in
come housing.’ 18 Recommendations based upon this 
analysis  will be linked to the regional land use plan 
and local government  approval will be sought. In 
Chicago, the Leadership Council for  Metropolitan 
Open Communities  is studying the Dayton Plan and 
possible modifications to accommodate differing condi
tions in that  area.  The Metro politan Washington 
Council of Governments  has adopted a “fa ir share 
formula for allocation of housing oppo rtuni ties.’ 1’ In 
Minnesota,  the Metropol itan Council of the Twin 
Cities Area has a policy of giving high priority  to 
applications  for funding assistance from municipa lities 
which provide  for low- or moderate-income hous
ing.” 0

One noteworthy aspect of the Dayton Plan was its 
approval by a commission dominated by suburban 
and rura l interests. Witnesses at the Washington hea r
ing, however, illustra ted the tenuous nature of plans 
which seek volunta rily to unite local interests  for the 
good of the metropolitan area. Although, as Bertsch

“ • Wash ington Re ari ng  at 13.
“ ’ Interview with Ann M. Shafor , principal planner, Miami Valley 

Regional Planning Commission,  Jan. 11, 1973.
“ "NCD H. Tre nt s in Housing, Jul y-A ug. 1972, at 1, 3.
” •  Fair Share Houaing Report presented at the  regular meet ing of 

the Metropolitan Wash ington Council of Governments  and adopted by 
motion. Jan. 10. 1972.

"  Metropolitan Development Cuide: Housing Policy Plan Program, 
adopted by Metropoli tan  Cou nci l of  the Twin  Ciliaa Area , June 1972.
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descr ibed,  the suburban reaction to the Dayton Plan 
often “ran ged from ridicule  to outr igh t hosti lity,”  
many suburbani tes, along with their  representatives 
on the planning commission, supported the plan. 
While subu rban  commissioners endorsed the Dayton 
Plan, Cleveland Mayor Stokes expressed some skepti
cism abou t the ability of regional planning bodies to 
represent the interests of city residents  adequately:

There  is not a city or metropolitan unit  in the 
I nited States in which the regional government unit 
has given the central city proportionate  represen ta
tion in this powerful planning unit that  will dete r
mine every Federal  dollar  that will come into the 
city, and that will determine  the futur e planning 
and development of that metropolitan statis tical 
area.  . . .

Now it means . . . that throughou t the United States 
regional governments have organized to disc rimi
nate against the central city in an organizat ion 
which is going to go on and be the sole deter
minan t of whether or not Federal funds  come into 
the city . .

Mr. Stokes described the reaction of surrou nding  
communit ies to Cleveland’s proposal  to build a racially 
and socioeconomical ly integra ted community with 
5.000 units for low-income families on a 1,200 acre 
subu rban  trac t owned by the ci ty:

The Mayor  of Beachwood notified our so-called 
regional government of his unequivocal  opposition.  
He had n’t even read the six pages [describing  the 
pro jec t].  The Village of North Randall, through 
its mayo r, urged the regional council to refuse 
approval  of our application for a detailed planning 
grant under the New Communit ies Act. The 
Warrensville Heights Roard of Educa tion adopted  
a resolut ion against the new town on grou nds  that 
it would have more children to educate. The 
village of Orange resolved in a resolu tion its 
“unal terab le” opposition. The trustees of Warrens
ville Township urgently requested the regional  
government to deny our application for a planning 
grant. Not a one of them said anything abo ut black 
people moving out there. Not a one of them said 
anything  about  poor people moving out there.  But 
that was the unspoken reason, and Black Jack  [a 
case of clearly racially motivated zoning] happens 
not to go to that  kind of situat ion. And it is that

“  Washington Hea rin g at 219. 
at 221 222

Cleveland situa tion which 1 say is the day-to-day 
situation of an America which learns  that it no 
longer talks about  spies and wops and niggers,  
but rather  talks about density and overcrowding 
of schools, et ce tera,  to achieve the same purpose.’22

The city of Cleveland filed suit again st its council 
of government, challenging the fact that the city,  with 
one-fourth of the regional population, has only 3 of 52 
votes on the planning body. Meanwhile, in the Dayton 
area, rural  counties have considered withdrawing 
from the Dayton Plan , alleging that their  interests  
were not being adequa tely taken into account. Dr. 
John Dyckman, professor of city and regional  plan
ning at the Univers ity of Califo rnia, Berkeley, ex
pressed a possible objec tion to the Dayton Plan con
cept:

I don’t think there  is any intrinsic reason,  any 
persuasive logical reason why the dist ribut ion has 
to be so scatte red, and there may be social reasons 
why it ough t not to be so scattered. That is, I think 
in many instances  members of the minor ity com
munitie s would prefer that  they not be so diluted 
and in such small pockets  within so many different  
communities.’ 23

A primary value of the Dayton Plan, however, is as 
a prototype for futur e solutions .

The Federal Role in Metropolitan Development

The unde rlying theme of the preceding sections of 
this chapter is that the problem of racial exclusion 
and separation must be looked at from the perspective 
of the metropolitan area  as a whole. Individual munic
ipalities acting  alone can do only so much to help the 
situation. Indeed, a major source  of the problem is 
that subu rban  communities have been able to act with
out having to consider the effect that their  actions 
would have on other  par ts of the metropolitan area. 
This section considers ways in which the Federal 
Government can use its influence on metropolitan de
velopment in a way which will further the goal of 
equal opportun ity.’24

Comprehensive Planning : Assistance and
St an da rd s.  Planning grants  administered by the De-

“ ■/«/. at 17S.
“ * Several specific means of  Federal  influence are discussed in 

ch. 5, e.g. , H U D 'a  project  selection cr ite ria,  p. 39 . and the proposed 
Government Facil itie s Location Act of 1971, p. 47 .

44-273  0  -  75 - 8



partment of  Housing and Urba n Development provide 
one mechanism for  sound, orderly , and equitable 
metropolitan development. Under what are known as 
“ 701”  comprehensive planning grants ,” ' the Secretary 
of Housing and Urban Development is authorized to 
make planning grants to State, metropolitan, and re
gional plann ing agencies in order to “ facili tate com
prehensive planning fo r urban and rural develop
ment.”  326

The Section 701 program has the following goals 
with respect to housing. It  seeks to:

1. Assure that housing concerns and needs become 
an integra l part  of the community planning and man
agement process;

2. Eliminate  effects of  past discrimination in hous
ing based on race, color, religion , or national orig in 
and provide safeguards for the future;

3. Develop housing growth policies which would 
insure the provision of an adequate supply of housing, 
a varie ty of housing types, and proxim ity of housing 
to jobs and dai ly activit ies; and

4. Provide a decent residential environment 
throughout the planning area by ensuring that all 
housing receives a proper and equitable delivery of 
publ ic facilities and services.’”

The 1966 Housing Act and subsequent HUD guide
lines require that all recipients of  Section 701 funds 
must prepare a housing element—a document describ
ing the area’s housing problems and how they are to 
be overcome. The housing element must specifical ly 
consider “ the needs and desires of low-income and 
minority  groups.” 328

According to Professor Dyckman, the Section 701 
program could he useful in br ing ing into existence 
fa ir share plans such as that of Dayton:

There is presently the requirement that all metro
politan planning which uses Federal fund ing under 
the 701 program, . . . must contain a housing ele
ment. It ’s possible, too, that if  these metropolitan 
areas were to carry out the guidelines which are 
prescribed by HU D to make provis ion for  moderate 
and low-income housing, that they could in practice 
develop the kind of proposal that is being made in 
the Dayton area.3”

“  H ousin g Act of 1954  5701.  «  am en de d,  40 U.S.C. 54610
" 4 0  U.S.C. 5461 (g ).
" H U D  Hindb oo k 1, Co mprehensiv e Plan ning  Assistanc e Requi re-  

m en u and Guide lin es  for a Grant  4-8 (M ar . 1972).
32* H IT ) Ci rcular , Areawide  Pl an ni ng  Re qu ire men ts (M PD  6415.1 A, 

7- 31- 70).  Sectio n II I,  Co mp rehensi ve  Pl an ning  Certi fication . 
IFashington Hea ring  at  175.

Yet, while encouraging comprehensive planning, 
701 plans do not constitute enforceable local regula
tion  but  are merely advisory .

P ro je ct E va lu a tion: Mechanis ms  and Stan d
ards . When the Federal Government gives out money 
for various projects it generally sets standards for how 
the money is to be used, to assure that the money is 
used in a way which is consistent with the goals of the 
partic ula r program involved and with  broader Federal 
goals. As discussed in Chapter 5, some of those more 
general goals were established by legis lation in the 
field of  civ il rights. Ti tle  VI  of  the Civi l Rights Act of 
1964 prohib its the denial of  benefits under any pro
gram or activ ity receiving Federal financ ial assistance 
on the ground of race, color, or national or ig in .330 
Ti tle  V II I of the Civ il Rights Act of 1968 requires 
that all Federal programs relat ing to urban develop
ment be administered in a way which furthers the goal 
of  equal opp ortunity in housing.331 Considered below 
are some of  the relevant requirements with  respect to 
two programs generally desired by suburban govern
ments— the water and sewer program administered by 
the Department of Housing and Urban Development 
and the highway program administered by the Federal 
Highway Adm inis trat ion of the Department of  Trans
por tation.

Grants under the water and sewer fac ilities program 
of  HUD ” 2 and also under HU D’ s open space pro
gram” 2 are conditioned on requirements analogous to 
those for the comprehensive planning program dis
cussed in the preceding subsection.

In  evaluating applications for water and sewer fa
ci liti es  grants, HU D regulations provide fo r a point 
system by which different scores are given according 
to the extent to which various cri ter ia are met. Ap pl i
cations receiving a greater number of  points are given 
preference. The point system favors areas in which  the 
median income is lower and areas in which housing 
“ w ill  be accessible on a nondiscrim inatory basis to 
families  and individuals with  low and moderate in 
come.” 33'*

As discussed in chapter 5, the development of  a 
metropo litan  highway system has fac ilita ted  the great

" 4 2  U.S .C.  52 00 0( d) .
“  Se cti ons 80 8( d)  & ( e ) ( S ) ; 42 U.S .C.  53 60 8( c)  & ( d ) ( 5 ) .
"  S ect ion  702 o( the Ho using an d Urb an  De velopment Act of 1965, 

42 U.S .C.  53101 (1 96 4) . o,  am ended (S up p.  V, 1965 1969) .
"  Se cti on  702 of th e Ho using Act of 1961, 42 U.S .C.  51500a 

(1 96 4),  at  am rn dr d  (S up p.  V, 1965 1969 ).
“  24  C.F .R . 5556 , «  seq .
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subu rban  growth of recent decades and thereby  has 
contribu ted to the increasing residen tial sepa ration 
between minority  group members and the rest of the 
popula tion. The Federa l Aid Highway Act of 1970333 
attempts to force  the highway progr am to take into 
account  the unintended consequences of highway con
struct ion. In evaluating highway proposals DOT must 
consider “possible adverse economic, social, and envi
ronmental effects.” 336 It must balance  “the need for 
fast, safe and efficient trans port ation” 337 again st pos
sible adverse effects of highway construct ion such as:

1. Air, noise, and water pollution;
2. Destruction or disruption of manmade and natu

ral resources, esthetic values, community cohesion, 
and the av ailability of publ ic facilities and service s;

3. Adverse employment effects a nd tax and prop erty  
value loss;

4. Injurious displacement  of people, businesses, and 
farm s; and

5. Disruption of desirable community and regional 
growth .338

Each State highway agency is requ ired to prepare an 
action plan for the implementation of the sta tute ’s 
requirements .” ’ The plan must include  alternativ es in 
addit ion to increased highway construction. Alterna
tives should be considered which would “minimize  or 
avoid adverse  social, economic or environmental  ef
fects” especially in terms of their  impact  on “specific 
groups” in relation to the requirements  of Title VI of 
the Civil Rights Act of 1964. DOT’s Title VI regu la
tions recognize,  moreover,  that  a highway may be 
discriminatory because of whom it displaces  or where 
it is located:

The State shall not locate or design a highw ay in 
such a manner as to require, on the basis  of race, 
color, or national origin, the relocation of any 
persons.

The State shall not locate, design, or construct a 
highway in such a mann er as to deny reasonable 
access to, and use thereof,  to any persons on the 
basis of race, color, or national orig in.340

” 23 U.S.C. 510 9(a).
“ 23 U.S.C. 5109 (h).
“ H.
“ M.
* *  DOT, Pol icy  and Procedure Memorandum (P PM ) 90 4 par. 6 

(Sept. 21, 1972). State plans must be submitted by June 15, 1973. 
Afte r Nov. 1, 1973, the Federal Highway Adminis tra tion w il l not ap
prove any pro ject unless the State's action plan has been approved. Id.

**° DOT, Non disc rimination in Federal Assisted Programs of the 
Department of Transpor tation -  Effectuation of Tit le  V I o f the Civi l 
Righ ts Ac t of  1964, app. c, (a )( 2 ) ( v i)  and (v ii ) , 49 C.F.R. Part 21.

Despite what seem to be far- reaching DOT regu la
tions, however, the Federal Highway Administra tion 
has maintained  that the law prohibi ts only intentional 
discrimination in such matte rs as relocat ion housing 
and who is allowed to drive on a highway.841

E n fo rc em en t o f  M et ro pol itan  P la nnin g. The
lack of implementation  power of regional  planning 
bodies is a serious obs tacle in deal ing with local resist
ance to  regional  goals. One possible  source  of such in
fluence is conta ined in Circula r A-95 issued by the 
Office of Management and Budget. Circular A-95 esta b
lishes a system by which metropol itan “clear inghouses” 
receive notification of proposed applications  for grants 
or loans under abou t 100 different Federal  programs 
and dist ribu te these proposals for review by con
cerned units of government agencies.347 The clea ring
houses are usually eithe r counci ls of government or 
regional planning commissions and receive funding 
under the Section 701 program discussed above. This 
review before a formal applicat ion has been prepared 
allows agencies other  than the applicant to influence 
the proposal while the appl icant  might still be open to 
making changes  in it. If agreement  of all concerned is 
not reached,  the clearinghouse or other governmental 
units or agencies may prepare comments  on the formal 
application which are sent along  with it to the Federal 
agency.

Comments may be based on planning, environmen
tal, or civil righ ts crite ria. The clearinghouse may 
consider the extent to which the proposed project is 
consistent with or  contribu tes to the fulfillment of 
comprehensive planning for the area and the extent to 
which the project contribu tes to more  balanced  pat
terns of settlement  and delivery  of services to all 
sectors of the area  population, including minority 
groups .843

In most respects the A-9 5 early warning system is a 
voluntary one. While proposed applications for cov-

* ’ See note 258 supra.
•"C ircu la rs  are direct ives from the Office of Management and 

Budget to the various agencies in the executive branch designed to 
coordinate Federal administ rative programs and policies. Statutory 
basis for Circu lar  A-95 is Section 204 of the Demonstration Cities 
and Met ropolitan Development Act  of  1966, as amended (80 Stat. 
1263, 82 Stat. 208 ), T it le  IV  of the Intergovernmenta l Cooperation 
Act of 1968 ( 82 Stat. 1103), and Section 10 2(2) (C ) o f the Nat ional 
Environmental Policy Act of  1969 ( 83 Stat. 853) . Covered programs 
are listed in the cur rent Office of Management and Budget Catalog of  
Federal Domestic Assistance.

•“  Inc lusion of ci vi l rights  considera tions was added to A-95 in 
Mar. 1972. For the development o f the civi l righ ts concern wi th re
spect to A-95,  see Balt imore Hearing  at 318-327 and Washington 
Hearing  at 7-36, 350-363, 435-522.



ered programs must be submitted to the clearinghouse 
and metropolitan  clearinghouses  are required to exist, 
neithe r the clearinghouse nor the other concerned 
governmental units or agencies is required to analyse 
the proposed application or to make comments upon 
the final application. Moreover, the Federal agency 
admin istering the prog ram to which application has 
been made is not required to follow the comments it 
receives.

M etro po li ta n H ousi ng A ge nci es : A Leg is la tive  
Pro posa l.  Legislation introduced in Congress in 1971 
but not enacted—H.R. 9688, the proposed Housing and 
Urba n Development Act of 1971—attempted to pro
vide a means for planning which addresses housing 
problems on a metropolit an basis.345  Title V of the bill 
proposed metropolitan and State housing agencies 
which would create  a 3-year program  aimed at identi
fying area-wide housing needs, taking into account 
such factors as proxim ity to places of employment, 
income groups to be served, and local programs both 
to encourage new housing production and to preserve 
existing  housing. Subsidized housing funds would no 
longer be provided to builde rs and sponsors without 
regard to the social and economic impact on the met
ropolitan area but would be funneled through centra l
ized housing agencies with metropolitan-wide juri sdic 
tion. Funds also would be made available under  Title 
V to metropolitan housing agencies to be provided to 
local governments to help cover the difference between 
the cost of providing various community services and 
facilities to lower-income families and the amount of 
revenues received in the form of taxes or assessments 
from these families.

WTiile the incentive grant provisions  of this bill 
would have nullified  the economic argument often 
raised to justify  the exclusion of lower-income families 
from suburban communities, the proposed State  and 
metropolitan agencies lacked sufficient authority  and 
power to accomplish  thei r stated objectives. The bill 
contained few incent ives and even fewer sanctions  
which might overcome the opposition that many sub
urban jurisdict ions  have demonstrated to permitting  
lower-income families  to reside  within their  bounda
ries.

The only inducement in the bill consisted of metro-

“ * Fo r an analysis o, the A -9 5 ayali-tn w  Melvin B. Mo guloff , 
Governin g Me tro po lita n Areas: A Crit ical  Ren ew  o / Council  o/ Gov
ernments and the Fed eral  Role (U rb an Insti tute,  19 71 ).

M  The  bill  died in the  Rules Committee.

politan incentive gran ts which would help relieve sub
urban communities of the financial burden which 
some of them claim they would have to bear  if the 
poor lived among them. The only othe r provis ion in 
the bill seeking to meet this  problem of suburban 
exclusion  of the poor was one which provided for 
encouragement by State or metropolit an housing agen
cies, throu gh “studies, technical assistance, and advis
ory inform ation services,” to eliminate “unreasonable 
res traints  on the provis ion of housing for low- and 
modera te-income families.” It is doub tful that  this 
financial  incentive is sufficient to overcome suburban 
opposi tion or that encouragement realis tically could 
be expected to result in the elimination of suburban 
rest rain ts on the  provision  of lower-income housing.

Title  VI of this bill, covering community develop
ment block grants  for activities such as water and 
sewer facilities , open space, and construc tion of utili
ties and streets,  could have served as an inducem ent 
for suburban  cooperation with State and metropolitan 
agencies. The bill as proposed, however, did not re
quir e full cooperation and part icipation in the metro
politan housing agency as a condition to receipt of 
benefits in the community development grants.

The bill indicates  that all units of elected govern
ment should be represented in the metropolitan 
agency. The struc ture  of these proposed metropolitan 
agencies should be based on population rather than 
equal  representation of each jur isdiction within  the 
metropolitan area. Problems such as those encountered 
in the composi tion of many existing area-wide plan
ning agencies—such as combination of several subur
ban areas to thwa rt proposed housing for low-income 
minority city dwellers under considerat ion by councils 
of government—could be avoided.

Metropolitan housing agencies, establ ished through 
Federal  housing and urban development  legislation, 
could solve many of the problems of suburba n exclu
sion. Legislation , such as H.R. 9688, could provide an 
effective tool for opening housing oppo rtuni ties pro
vided it includes sufficient power and  auth ority  to 
metropolitan housing agencies to persuade suburban 
communities to cooperate.

Summary
The remedies which have been discussed in this 

chapter  are all useful, but none of them has brought 
abou t a reversal of the patte rns of residential  separa
tion which prevail in the coun try’s metropolitan  areas. 
Since the application of these remedies has been scat-
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tered and usually less than  rigo rous, it would be 
foolhardy to expect the cont inued  pursuit of these 
remedies—by itself—to be more  effective in the future  
than  this pursu it has been in the past. There are 
several crite ria which are  useful in analyzing remedies 
which have been attempted  as well as other  remedies 
which might be suggested.

First , the remedy must be strong. The practices of 
decades—and the attitu des and residen tial patterns 
which have resulted from these practices—are not 
changed easily, as experience has  shown. Many of the 
remedies which have been discussed have not been 
strong ones, especially as they have been applied. Title 
VIII of the Civil Rights Act of 1968, for example, has 
not transformed the housing marketin g system but 
generally looks at the problem on a house-by-house 
basis.

Second, those responsible for implementing  the rem
edy must have a strong incentive to make the imple
mentation effective. Many of the remedies  which have 
been tried have not had provision of equal access to 
housing as the primary goal. The success of some 
programs has been measured in terms of number  of 
houses produced, regardless of the race  of those occu
pying them. Other programs are  aimed prim arily  at 
building roads or Federal facili ties or at purchasing 
goods and services for the Federal Government.  The 
people administering these programs often are judged 
according to how well they meet the ir progr am goal, 
without regard to how well they also meet a civil 
rights goal.

Third, an effective remedy must apply to the whole 
country. State  legislation might accomplish much in 
one State, or a fai r share plan might be produ ctive  in 
a few metropol itan areas,  but a mechanism is needed 
to accomplish the same results in more than  jus t a few 
scattered areas.  An effective remedy will, there fore,  
necessarily involve the  Federa l Government.

Four th, a remedy must look at the avai labil ity of 
housing in all par ts of a metropolitan area.  Fo r one 
community to enforce a strong fai r housing law and 
provide an ample supply of low- and moderate-income 
housing will not provide a solution to the problem of 
racial residen tial separation  as long as the rest of the 
metropolitan area  continues to be subjec ted to res tric
tive practices .

Fifth, a successful remedy will no t be an exclusively 
Federal  one. Decisions about  community growth and 
housing eventually become local ones. Equa l housing 
opportunity will not be achieved until these local deci
sions fur ther the cause of  equality.

Sixth, a remedy must both end disc riminatio n in 
housing based on race, color, or national origin, and 
must increase and broaden the housing opportun ities  
of low- and modera te-income families. The accomplish
ment of eith er goal by itself will result in the contin
uation of segregated housing.

Seventh, a remedy must not look at housing alone. 
Housing canno t be separa ted from the location of 
jobs , the tran spo rtat ion  system, the provision of mu
nicipal  services, and all the other  dimens ions of life in 
a metropolitan  area.
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Conc lusion

Despite a plethora of far-reach ing remedial  legisla
tion, a dual housing market continues today in most •
metropolitan areas  across the  United States. Inade
quate  enforcement  by Federal agencies  and circumven
tion or, at best, lip-service adherence by local auth ori
ties, builders,  real estate agent s, and others  involved
in the development of suburba n communities have •
helped to perpetuate the systematic exclusion of mi
noriti es and low-income families.  The result has been 
the growth of overwhelmingly white, largely affluent 
suburbs, and the concurrent dete rioration of central 
cities, overburdened by inordinately large  and con
stantly increasing percentages of poor  and minori ty 
residents.

The 1970 census shows a 94.3 percent  white subur
ban population in metropolitan areas of 500,000 or 
more residents. In the same areas, the black popula
tion of the central city increased in 10 years from 18 
to almost 24 percent.

Two of the sectors hard est hi t by the extensive 
residen tial segregation which has accompanied  rapid 
metropolitan  growth have been education  and  employ
ment. School desegrega tion has been thwarted and the 
separa te school systems in the city and its surrounding 
suburbs are by no means equal. Although the central 
cities face more difficult educa tion problems than the 
middle- and upper-income suburbs, they are forced by 
other  economic considerations to spend proportionally 
less on schools and special programs. The city’s cul
tural institu tions and police, fire, and  sani tation de
partments are just a handful of the competitors for its 
dwindling tax revenues. Iron ically, suburbanites  who 
visit or work in the city benefit from  these city serv
ices, but  the suburbs offer no recip rocal benefits to
excluded urban minor ities.  Subu rban ites , therefore, *
enjoy the best of both worlds, at the  expense of the 
city dweller.
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The urban employment picture  has also been dam 
aged by the lack of foresight  or equitable planning in 
suburban growth.  Majo r employers, including the 
Federal Government, have relocated thousands of jobs  
in subu rban  areas  without conside ration for the hous
ing or tran sportat ion needs of low-income or mino rity 
employees. The testimony of numerous witnesses— 
employers as well as employees and unemployed'— 
evidenced the fact that job opportunities in suburbia 
go unfilled while unemployment rolls in the centra l 
city grow longer.  Costly, time-consuming, and other
wise inadequate  transpor tation between city and sub
urb has proven no substitute for the opportunity to 
live reasonably close to one’s place of employment.

The problem stems in large part  from local zoning 
powers. While wooing industrial plants to subu rban  
communities, local autho rities  have simultaneously ap
plied land use controls to exclude or tightly limit  low
cost homes and apartments. In some areas, existing 
black residential  neighborhoods  have been rezoned 
commercia l to force thei r dissolution.  Municipal veto 
power over rent supplement housing is another mighty 
weapon in the zoning arsenal. Because the exercise  of 
these local powers affects other parts  of the metropol i
tan area,  the Commission sees a dire  need for  a 
supervening author ity over community land use con
trol.

One approach which the Commission recommends is 
the enactment by Congress of legislation establishing 
metropolitan-wide housing and community develop
ment agencies in every State. The agencies’ purpose 
would be to guarantee the availability of housing at 
all income levels and without regard  to race through

out the metropolitan area. (Details of that proposal  
are  included in the recommendat ions.)

The Commission’s other  recommendations are ad
dressed to the executive branch. Although the Federal 
Government has  recognized the subu rban  problem, it 
has  done little to solve it. Neither HUD nor the 
Department of Justice has enforced existing antidis
crimination laws vigorously or effectively. The housing 
section of the Justice  Department’s Civil Rights Div- 
sion, which is responsible  for enforcement of the Title 
VIII  antidiscrim ination provis ions, has only 25 law
yers to handle what is supposed to be a nationwide 
effort. In 1971, HUD promulgated “affirmative mar
keting guidel ines”  requ iring developers  of new FHA 
subdiv isions and multifamily projects  to adopt affirm
ative programs, including the hir ing  of minority  sales 
and rental agents, to assure the marke ting of housing 
to all races. But the regula tions established no mecha
nism to guarantee that such plans will actually be 
carr ied out.

Unless the Federal Government undertakes a deter
mined effort to enforce  Federa l antidi scrimination 
laws, c ity-suburban polarization will continue and the 
cycle of urban poverty will perpetuate itself unin ter
rupted and unabated. While the time has long passed 
for assessing blame, it cannot be denied that Federal 
agencies share with local auth oritie s, the housing in
dustry , and its related profess ions a moral  and legal 
responsibi lity for having created a problem which will 
never solve itself. The task now is to employ the tools 
suggested, and to make bette r use of the tools at hand,  
to break the suburban  “noose” and put an end to 
America’s increasing racial  polarization .
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Findings

1. Minorities, particular ly blacks, have been largely 
excluded from the development  of the Nat ion’s 
suburba n areas.

2. This  exclusion was created  prim arily by explicit 
disc riminatio n in the sale and rental  of housing.

3. This  exclusion is perpetuated today by both ra 
cial and economic discr imination . Economic dis
criminat ion is often intent ionally  directed  at, and 
falls most heavily upon minor ities,  whose incomes 
general ly are significantly below the nationa l av
erage.

4. Subu rbanizatio n has been accompanied by the 
movement of the affluent, prim arily  white popu la
tion  to the outer  rings  of the country ’s m etropoli
tan areas,  the so-called “white nooses” tha t now 
mark the point at which the city limi ts end and 
sub urb ia begins. Central cities often have been 
left racially and economically isolated  and finan
cially deprived. This process a lso ha s:
a. prompted a movement of business and indus

try  to suburbia—a movement which fre
quently results in mino ritie s being excluded 
from suburban job  opportun ities,  owing to 
the ir inaccessibility;

b. caused cities increasingly to find themselves 
without  financial  resources to meet the needs 
and  demands of their residents;

c. led to decreasing economic  resources in the 
city and a concom itant inab ility to devote 
sufficient resources to school financing;

d. resulted in the continued growth of racially  
segrega ted school systems in metropol itan 
areas.

5. Since the bulk of new housing is bein g con
structed in suburban areas, the exclusion of mi
nori ties  from the suburbs diminishes the ir hous
ing alternatives and often forces mino ritie s to live 
in substand ard inner city housing.

6. The priva te sector has been a ma jor  con tributo r 
to this racial  and ethnic polarization.
a. Private real estate practices continue  to rein 

force the existing dual housing market—an 
exclusionary device based upon racial and 
economic prejud ice and aimed at minorities . 
Among these practices are steering, fai lure to 
admit sufficient black brokers to white real 
estate  boards, control  of listings,  and reluct 

ance of brokers to establish affirmative ma r
keting  procedures.

b. Many financial institu tions , such as banks 
and mortgage  lenders,  have  discouraged inte
grated community development both by re
strict ive pract ices and by lack of affirmative 
prog rams in granting loans to minorities who 
desire housing in  suburban areas.

c. The homebuilding indu stry,  on the whole, has 
not made an adequate attempt to market hous
ing in a nond iscr iminatory manner.

d. Corpora tion officials generally have failed to 
cons ider  the effect of corpora te site selection 
upon low- and moderate-income employees, a 
practice which often results  in dispropo rtion
ately reducing minor ity employment.

7. Subu rban  governments have acted almost exclu
sively in their  own economic interests,  often to 
the  detrim ent of the cent ral city and of the metro
politan area as a whole. Such devices as exclu
sionary zoning, failu re to enact  or enforce fair  
hous ing ordinances, and failure  to utilize Federal 
housing assistance prog rams have been the mech
anisms for preserving insu lar suburban interests. 
Thus, white homeowners  often were able to pur 
chase moderately priced subu rban  homes in the 
1940’s a nd 1950’s when such housing was denied 
to minor ities.  Today , this  exclusionary patte rn is 
perpe tuated  by those communities which seek to 
keep out fur ther modera te-income development 
through these devices.

8. Past policies of the Federal Government,  which 
openly encouraged racial separation , were ins tru
mental in establishing toda y’s patte rns of racial 
polarization. Presen t policies of racia l neutrality  
or of encourag ing racia l integration have failed 
to a lter racially sepa rate  pat terns.

9. Present Federal  programs often are administered  
so as to continue rather  than  reduce racia l segre
gation.
a. Although Federa l-aid highway programs have 

facilita ted the movement of jobs and housing 
to the suburbs, responsible Federal highway 
officials have failed to use the leverage of 
thei r massive trust  fund monies to alter exclu
sionary housing patte rns in suburbs.

b. Federal  programs involving housing loans
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and guaran tees are creat ing even more wide
spread housing segregation,  rather than pro
moting  equal housing opportunities.

c. The Federal Government has failed to require  
that Federal contracto rs consider the availa 
bility of nond iscrimina tory low-income hous
ing for thei r employees prio r to selecting a 
site for a new facility.

d. In selecting sites for Federal facilities, the 
Federal Government  only recently has begun 
to give prior ity to communities  with an ade
quate  supply of nond iscrimina tory housing 
for Federal  employees.

10. Despite its past responsibility  for today’s racial 
polarization, the Federal  Government has failed 
to take adequa te measures  to enforce fair  housing 
laws.

a. The Depar tment  of Justice,  whose function 
is limited  in the enforcement of Title  VII I, 
has been handicapped by inadequate  staffing.
The Just ice Department has failed to take a 
sufficiently active role in coordina ting Title 
VI enforcement among Federal agencies.

b. The Depar tment  of Housing and Urba n De
velopment has  been similarly understaffed and 
confined in its activitie s to answering com
plain ts. Unt il recently, HUD did not conduct  
systematic reviews of HUD-funded progr ams 
for  compliance with Title VI of the Civil 
Rights Act of 1964. Further,  HUD has failed
to use its own programs adequate ly to pro- k
mote fai r housing , as requ ired by Title VII I 
of the Civil Rights Act of 1968.



Recommendations

1. Metropolitan-Wide Residential Desegregation

Congress should enact legislation aimed at fac ilita t
ing free housing choice throughout metropol itan areas 
for people of all income levels on a nondisc riminatory 
basis, there by reducing racial polar ization . This legis
lation should provide for the following requirements  
and cond itions:

a. Establishment of  Metropolitan Housing and Com
munity D evelopment Agencies

Each State should be required, as a precondition to 
the receipt of future  Federal housing and community 
development gran ts, to establish, within 1 year,  several 
metropolit an housing and community development  
agencies in each metropolitan area within its bord ers 
or to crea te a single State metropolitan housing and 
community development agency with statewide aut hor
ity. Funds should be provided to the State to finance 
the plann ing, establishment, and operation of these 
agencies.

b. Representation on Metropol itan Hou sing  and 
Com mun ity Development Agencies

Each political jurisdict ion in a metropo litan  area 
should be represented on a metropolitan housing and 
community development agency. Such repre senta tion 
should be based on populat ion, with prov isions for 
representa tion by minori ties and economically disad 
vantaged groups.

c. Powers  and Duties of  Metropol itan Housing and 
Com mun ity Development Agencies

(1)  Develop within 3 years a plan governing the 
location  of housing at all income levels througho ut the 
metropol itan area. Among the criteria  which the plan 
must satisfy should be the following:

(a ) Housing at various prices and rents will be 
readi ly accessible to centers  of employment.

(b)  There will be adequa te transp orta tion  and 
community facilities.

(c) The  plan will broaden the range of housing 
choice  for families of all income levels on a 
nondiscr iminatory basis.

(d)  The plan will facilita te school desegre gation.
(e) The plan will assure again st plac ing a dis

proport iona te share of lower-income housing 
in any single jurisdic tion  or gro up of jur is
dictions.

HUD should be directed to review and  approve

each plan to determine consistency with the legislative 
crit eria  and feasibility  in achieving them.

(2 1 The location  of all housing —nonsubsidized as 
well as subsidized, conventionally  financed as well as 
FHA or VA—should be subject to the metropolitan  
housing and community  development agency plan.

(3)  Metropolitan housing and community develop
ment agencies should be granted power to override 
various  local and State laws and regula tions,  such as 
large lot zoning  ordinances, minimum square footage 
requirements,  and building  codes, which impede im
plementation of the plan.

(4) Metropolitan  housing and community develop
ment agencies should be authorized to provide  hous
ing pursuant  to the metropol itan plan. They should be 
expressly authorized to act as local public housing 
authoritie s and should be made eligible for par ticipa
tion in federally-subsidized housing programs,  as well 
as market-priced housing progr ams,  both FHA/V A 
and conventionally  financed. It should be specified 
that metropolitan housing and community development 
agencies may provide such housing  only to the extent 
that  the trad itional  hous ing produ cers  (local public 
housing authoritie s, builders, nonprofit sponsors,  etc.) 
are not doing  so.

(5)  Applications for funds under  various  commu
nity development programs which have housing impli 
cations, such as those administered  by the Depar tment 
of Tran sportat ion,  the Depar tment  of Health, Educa
tion, and Welfare,  and  the Environmental Protec tion 
Agency, as well as the Depar tment of Housing and 
Urban Development,S46 should be subjec t to approval 
by the metropolitan housing and community  develop
ment agency for consistency with the metropolitan 
plan. Such approval should be made subject to review 
by the Depar tment of Housing and Urban Develop
ment.

d. Reimbursement  Costs
Funds  should be provided to reimburse local jur is

dictions,  including central  cities, for added costs, such 
as those involved in financing education for the in
creased number of children  of low- and moderate-

Fo r example, the highway program  of DOT, 23 US C §109: water 

and sewer program of H U D , 42 US C §3101 tu  amended  (Sup p.  V,  
19 65 -69) , and open apace pro gram of  H U D , 42 US C §1500 as 

amended  (Sup p.  V , 1965 -196 9) .
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income housing in the community resulting from im
plementation  of the metropolitan plan. Local jur isd ic
tions  claiming such reimbursement should be requ ired 
to provide a detailed accounting of the amoun t of 
increased cost and how it has been incurred.  This 
could be accomplished through extension of existing 
Federal programs which give financing aid to educa
tional  agencies which have sudden and substantia l 
increases in pupils because of Federal action (exam
ple: Public  Law 81-874, impact aid.)

e. Affirmative  Marketing
Builders and developers of all housing unsu bsi

dized as well as subsidized, conventionally financed as 
well as FHA or VA—should be required to develop 
affirmative marketing plans for minority homeseekers  
and submit them to the agency. These plans should 
include the establishment  of numerical goals for mi 
nority  residence, based upon a realistic evalua tion of 
minority  housing need at different income levels.

/. Housing Information Centers
Each metropol itan housing and community  develop

ment agency should establish offices readily accessible 
to neighborhoods with a high propor tion of minority  
or lower-income households  to provide infor mation 
concern ing the location of housing covering a wide 
range  of income levels.

g. The local approval provisions governing the pub
lic housing and rent supplement  program should be 
eliminated.

Continuing veto power at the local level could  
thwart  the  new agency’s purpose.

2. Securing Employment Opportunit ies

The Office of Federal  Contract  Compliance should 
require cont ractors and subcontractors, as a condition  
of eligibility for Federal  contracts, to demonstrate the 
adequacy of nondiscr iminatory low- and moderate-  
income housing, in the communit ies in which they are 
located or propo se to relocate, to meet current  and 
prospective  employee needs. In the event the supply of 
such housing is not adequate, contractors and subcon
trac tors  should be requ ired to submit affirmative ac
tion plans, including firm commitments from local 
government  officials, housing industry representatives, 
and civic leaders, tha t will assure an adequa te supply 
of such housing within a reasonable time following 
execution of the cont ract.  Failure to carry out the

assurance should be made grounds for cancellation of 
the contract and ineligibility for  futur e Government 
contracts.

3. Federal Enforcement Efforts

a. Department  of Justice— The Civil Rights Division 
of the Depar tment of Justi ce should increase its hous
ing section staff and initia te more actions  directed 
against restrictive land use prac tices  and other forms 
of systematic denial of equal bousing opportunity . The 
Department of Justice also should require  all Federal 
agencies subject to Title  VI of the Civil Rights Act of 
1964 to adopt strengthened and unifo rm regulations.

b. Department of  Housing and Urban Develop
ment— As the leader of the e ntire Federal fair housing 
effort, the Department of Housing  and Urban Devel
opment should employ an adeq uate  fa ir housing staff, 
expand programs to provide fund ing for groups  work
ing in the area of fair  housing, and conduct increased 
reviews, including community-wide reviews, of the im
pact of its programs upon racia l concent ration .

c. fed era l fin ancia l Regula tory Agencies— All Fed
eral  financial regulatory agencies should requ ire that 
supervised mortgage lending insti tutions  take affirma
tive action to implement the prohib ition against dis
crimination in mortgage financing in Title VIII  of the 
Civil Rights Act of 1968. The agencies should require 
the maintenance of racial  and ethn ic data  on rejected 
and approved mortgage  loan applications to enable 
examiners  to determine compliance with Title VIII. 
They should also requ ire mortgage  lending institu tions 
to include nond iscrimina tion clauses in thei r contrac ts 
with builde rs and developers.

4. National Policy

In addit ion to the foregoing, the  Commission rec
ommends the adopt ion of a nationa l public policy 
designed to promote racial integrat ion of neighbor
hoods throu ghou t the United States. To implement 
such a national public policy, the Congress should 
enact and the President should approve legislation 
designed to provide suitable  subsidies, eithe r through 
property tax abatements, income tax deductions, direct 
payments, or other  such inducements  to individuals 
and families of all races who voluntarily  purchase 
homes in areas that will accomplish such an objective.

T
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Additional Statement 
by

VICE CHAIRMAN STEPHEN HORN

For  a decade congressiona l hear ings , President ial 
commissions, and scholarly  studies  have delineated the 
pligh t of minority Americans as they have  sought 
access to the burgeoning suburbs  which increasingly 
sur round our dete riorating cent ral cities . The latest 
volume in this literatu re by the United States Commis
sion  on Civil Rights is testimony that  what  needs to be 
done  has  not been done.

In addit ion to the recommendations which my col
leagues and I have made, at least two fur the r points 
need emphasis.  First , there  is an immediate need to 
put  the Federal  administ rative house  in order if na
tional policies which relate  to adequate educa tion, 
employment, and housing for our  people  are  to be 
implemented effectively. To speak of this  intei related 
trilo gy has become almost trit e, but  the inte rrel atio n
ships are nevertheless true .

Our  hear ings  in St. Louis, Baltimore, Washington , 
D.C., and elsewhere are  replete  with evidence of the 
failu re of both intra-agency and interagency coo rdin a
tion  to achieve the goal of decent school ing, a paying 
job , and sufficient shelter  for the low-income and 
minority citizen. If these real human prob lems  are to 
be addressed by President, Cabinet officer, bureau 
chief,  and civil servant,  I would suggest tha t as a star t 
they begin by reading portions of the transc rip t of the 
Washington  Hearing  held June 14—17, 1971 (see 
pages  153-155; 251-2 54; 306-307;  322 -32 5; 341 - 
345 ; 359-3 61; and 368-369 , among othe rs ). There 
and  in earl ier hear ings  was revealed a tria l of delay 
and  iner tia which confronts  developer, financ ier, and 
builder,  local, State, and Federa l officials, and  tenant 
and  homeowner alike.

It  is obvious that  too often there is great resistance 
to proposals for increased Federal coordination from 
some vested interests  in congressional subcommittees, 
the  private sector, and the Federal  bureaucracy itself.

r
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Bui if the inte rrela tions  which must be addressed are 
to be defined and resolved so that houses and apart 
ments can be built for those  who are economically and 
cultura lly deprived, then casual Federal coordinat ion 
must be replaced by vigorous Federal coordination in 
both Washington and the field.

The Pres ident’s instincts were correct early in 1973 
when he sought to designate a part icular Cabinet 
officer to coordina te the activitie s of several depart
mental colleagues in related  areas. There is also a 
need for a White House presence in the field so that 
Federal  activitie s in a region can be brought together 
in accord with the Pres ident’s policies. Congress 
should provide the Pres ident with sufficient auth ority  
to reorganize and bring together  related functions 
which now exist in various departments and agencies 
so that he can do the job  which the American people 
have elected him to do.

The second poin t which needs emphasis  is that as 
we consider the trag ic pligh t of millions of Americans  
whose only limit  to access to suburban America  in 
housing and jobs  too often seems to be that  the shade 
of thei r skin is less than lily white, we must also add 
another facto r: the  problems of simply being poor and 
lacking the cultural background  and family impetus to 
secure an education with which one can attempt  to get 
a job and earn  the money to acquire adequate hous
ing.

Testimony was received by the Commission that  in 
the Miami Valley region of Ohio the major migra tion 
was by Appalachian whites, not blacks, and that it 
was more difficult to place the former  than  the lat
te r.<4; Because of family  pride  and a lack of empha- 

•*’ IFaihington Hearing  at 24.

sis on problems of class as well as race, often the 
rural-oriented Appalachian white found it more diffi
cult to secure aid than did the more  urban-oriented 
black .14’

These problems of race and class were noted by the 
mayor of Cleveland, Carl B. Stokes, who recalled the 
“great and fearsome resistance” when he sought “to 
put low-income housing into the white  areas” of 
Cleveland. He added a point which is often over
looked: “ . . . I faced not only resistance but some of 
the most personal vilification  not one degree less, and 
in some respects much more, when I went to put low- 
income housing for black families in the middle-in
come black areas in Cleveland.” 34’ The latte r was 
clearly a case of “class” not “ rac ial"  discr imination .

It is time that  the Federa l Government  and Ameri
cans generally  faced up to the need for economic and 
class desegregation  in schools, jobs,  and  housing. In 
our  zest to make up for the oversight of two centuries 
with regard to racial , color, and now sexual discr imi
nation , we have  ignored for too long the enorm ity of 
this  task and the difficulties in achieving progress in 
school, employment, and housing desegregat ion if we 
do not recognize  all the disc riminatory facto rs which 
exist. The attempts  to view the whole pictu re of eco
nomic and class discrimina tion have been few and 
have  usually met with the same opposition as attempts 
at racial  desegregation.150 It is essentia l that  we face 
up to this problem.

•“  Id. at 33.
“ • Id. at 214.

See D. Hube rt, Class . . . and the Classroom: The Duluth 
fMinnesota) Experience, Saturday Review, May 27, 1972, at 49, 
55-58.
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